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Important:
Please Read Prior to Reviewing Materials
2020 Texas Municipal League Municipal Policy Summit
Delegate Instructions
The 2020 Municipal Policy Summit serves two very important goals: (1) receive input from a
cross-section of League members to ensure that the 2021-2022 legislative program is
representative of the membership’s wishes; and (2) educate the summit delegates on the myriad
legislative issues faced by cities. This year’s virtual format will allow us to accomplish those goals,
but we will need delegates to review the following instructions to make that happen in an efficient
and timely manner.


The League now advocates pursuant to a “fixed” legislative program. The idea behind the
TML board’s decision to go to a fixed program is that a very large percentage of the
positions remain constant each session. Thus, instead of spending so much time on briefing
subjects and related positions that rarely – if ever – change, we provide written briefing
materials on those subjects for delegates to review. Keep in mind that “fixed” doesn’t mean
the program can’t be changed. It just means that we won’t make you go through the motions
of voting on positions with which you already understand and agree.



The current fixed program, which has been slightly modified by staff to remove positions
that were addressed by legislation in 2019 or that have become moot since originally
adopted, is included as an appendix in the Municipal Policy Summit briefing materials.
(Those same positions listed in the fixed program are also listed at the end of the briefing
materials for each subject.)



Your role as a delegate is to review the briefing materials and the fixed program positions.
If you see a position that you would like to discuss modifying, we request that you notify
Scott Houston, TML general counsel, at shouston@tml.org or 512-231-7464, by July 24,
2020.



In addition, if you would like to discuss an issue and/or add a position that is not included
in the briefing materials, we request that you notify Scott Houston as well.



Even if delegates flag no or few issues, League staff will fulfill the educational component
of the summit by briefing the following core issues, whether requested or not (these are
also highlighted in the briefing materials table of contents):
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1. Foreword (in briefing materials page 5)
2. Harmful Legislation in General/Preemption (in briefing materials page 11)
3. Revenue and Finance
a. Revenue Caps (in briefing materials page 17)
b. Appraisal Caps (in briefing materials page 18)
c. Property Tax Exemptions (in briefing materials page 20)
d. Equity Appraisals (in briefing materials page 23)
e. Sale Price Disclosure (in briefing materials page 25)
f. Homestead Property Tax Exemption (in briefing materials page 27)
g. Sales Tax Exemptions (in briefing materials page 28)
h. Sales Tax on Remote Sales (in briefing materials page 30)
i. Type A/Type B Economic Development (in briefing materials page 34)
j. Issuing City Debt (in briefing materials page 36)
4. Regulation of Development
a. Annexation (in briefing materials page 43)
b. Eminent Domain (in briefing materials page 47)
c. Zoning/Religious Land Use/Regulatory Takings (in briefing materials page 52)
d. Building Codes/Permit Fees (in briefing materials page 60)
e. Short-Term Rentals (in briefing materials page 69)
f. Building Materials (in briefing materials page 72)
g. Subdivision Platting (in briefing materials page 73)
5. Utilities and Transportation
a. Municipal Right-of-Way/Compensation (in briefing materials page 79)
b. Local Transportation Funding (in briefing materials page 84)
c. State and Federal Transportation Funding (in briefing materials page 88)
6. Advocacy Limitations (in briefing materials page 91)
7. General Government (Miscellaneous)
a. Elections: Ballot Language/I&R (in briefing materials page 98)
b. Elections: Partisan City Elections (in briefing materials page 101)
c. Elections: Uniform Election Dates (in briefing materials page 101)
8. COVID-19 Working Group Issues (in briefing materials page 104)
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9. Member-Submitted Topics (in briefing materials page 106)
This will be our first attempt at using Zoom technology for a large committee meeting. With your
help, we hope to make it as engaging as an in-person meeting. Thank you for your willingness to
adapt as we try to protect member city officials from COVID-19.
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The information in this section describes the League’s legislative policy development process in
detail. Your participation is absolutely vital to the legitimacy of the League’s advocacy efforts.
Member City Input:
Annual Business Meeting Resolutions and/or Interim Municipal Policy Summit
A primary function of the Texas Municipal League is advocating on behalf of its member cities.
That’s the way it has been since the League’s formation in 1913 because many significant
decisions affecting Texas cities are made by the Texas Legislature, not by municipal officials.
Now, just as they did over a century ago, newly elected mayors and councilmembers quickly
realize the legislature can address virtually any aspect of city government.
This fact is vividly demonstrated during each legislative session. For example, during the 2019
session, more than 7,500 bills or significant resolutions were introduced; more than 2,000 of them
would have affected Texas cities in some substantial way. In the end, over 1,400 bills or resolutions
passed and were signed into law; over 300 of them impacted cities in some way.
The number of city related bills as a percentage of total bills filed rises every year. Twenty years
ago, around 17 percent of bills filed affected cities in some way. By 2019, that percentage has
increased to almost 25 percent. In other words, almost a quarter of the legislature’s work is directed
at cities, and much of that work aims to limit municipal authority.
League staff lobbies against those efforts (and also seeks to pass beneficial legislation) based on a
“legislative program” that is developed by member city officials and adopted by the TML board
of directors. The program is essential to the legitimacy of the League’s advocacy efforts. To
develop the program, city officials provide input in primarily two ways.
First, a member city, TML region, or TML affiliate may submit a resolution for consideration at
the business meeting of each year’s annual conference. Each city is asked to provide one delegate
to serve as its liaison at the meeting. The delegates will be briefed on the content of the resolutions
and given a chance to vote on whether they merit inclusion in the legislative program. The
resolutions supplement a “fixed” legislative program, under which – each session – modifications
to the program will only be considered at a future Municipal Policy Summit (see next paragraphs),
business meeting, or TML board meeting.
Second, member city officials can participate in the League’s “Municipal Policy Summit” during
the summer of each even-numbered interim year. The summit participants will be appointed by
the TML President based on volunteers and others chosen to balance the demographics of the TML
membership at large.
The 2020 Summit will be an intensive, two-day virtual workshop using Zoom technology during
which League staff briefs the participants on the issues faced by cities. Most will be issues that
arise each session, but several will consist of solicited or unsolicited issues brought by city
officials. Even if no changes are made to the fixed program, which is an unlikely prospect, staff
will fulfill its educational goal through continued briefing on all of the issues. After each subjectmatter briefing, the participants will make concise recommendations on any changes. Those
recommendations are placed into resolution form and submitted to the League’s annual business
meeting, discussed above.
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The somewhat complex policy development process is necessary to ensure that the League
advocates as directed by its members. The League is nothing without the involvement and
expertise of its members, and participation in the process is an invaluable part of protecting
municipal authority.
The 2020 TML Annual Conference will feature a streamlined process to consider resolutions
submitted for consideration by the membership. In lieu of a separate resolutions committee
meeting, all resolutions will now go directly to the membership at the TML business meeting.
Each city is entitled to one delegate at the business meeting. The delegate isn’t required to have
any special expertise, and an elected official delegate is encouraged but not required. The delegate
must sign up electronically at www.tml.org and click on “Policy” at the top of the page, then
“Legislative,” and finally “Policy Committees.” The “2020 Business Meeting” link on that page
will allow the delegate to sign up prior to the meeting or the delegate can sign up in person at a
table outside of the meeting room. Cities are encouraged to sign up their delegate early using the
link above.
The TML Legislative Philosophy
The TML approach to the 2021 session will undoubtedly be guided by principles that spring from
a deeply rooted TML legislative philosophy:


The League will vigorously oppose any legislation that would erode the authority of Texas
city officials to govern municipal affairs.



Cities represent the level of government closest to the people. They bear primary
responsibility for the provision of capital infrastructure and for ensuring our citizens’ health
and safety. Thus, cities must be assured of a predictable and sufficient level of revenue and
must resist efforts to diminish that revenue.



The League will oppose limitations on the ability of cities (and TML) to advocate for local
decision-making in their communities.

TML Legislative Policy Process Schedule
The League’s 2019-2020 legislative policy development schedule is roughly as follows:
October 2019 – the TML membership considered resolutions at the 2019 Annual
Conference at the annual business meeting.
June 2020 – the chair, vice-chairs, board representative, and delegates of the League’s
Municipal Policy Summit will be appointed by the TML President.
July 2020 – Municipal Policy Summit materials will be distributed to the officers and
delegates.
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August 2020 – the Municipal Policy Summit, a two-day virtual policy briefing using Zoom
technology at which the members made recommendations for the League’s 2021-2022
legislative program, will meet.
October 2020 – the report of the Municipal Policy Summit, along with any other
resolutions, will go forward to the annual business meeting at the 2020 Annual Conference.
December 2020 – the TML Board will finalize the League’s 2021-2022 legislative
program based on resolutions passed in both 2019 and 2020.
Suggestions for City Officials
City officials can significantly impact the outcome of the 2021 legislative session. When making
recommendations for the League’s Legislative Program, they should keep in mind the following:
1. There is a practical limit to what the League – or any group, for that matter – can
accomplish in any legislative session. It is obvious that all resources – human,
financial, and political – are limited, and no group can hope to achieve all its legislative
objectives. The most powerful interest groups in the state sometimes come away from
a legislative session bruised and battered. On occasion, the best that can be expected is
that damage be mitigated.
2. TML will expend the vast majority of its resources killing bad bills. This has always
been so and will probably always be the case. At one point during the 2019 regular
session, the League was monitoring more than 2,000 bills or resolutions, many of which
were bad for cities. The League’s legislative philosophy has traditionally been, first
and foremost, to defeat bad legislation and, secondarily, to seek passage of beneficial
legislation as time, resources, and political realities permit.
3. It is unlikely that any other interest group in the state monitors and opposes as
many bills as does the Texas Municipal League. During recent legislative sessions,
the League took steps to oppose bad legislation dealing with everything from
annexation to zoning and from autonomous vehicles to tree preservation. The breadth
of the League’s legislative focus becomes obvious each year when TML completes and
submits its state-mandated lobbyist registration form. One schedule of the form asks
which of 83 subject matters are of interest to the organization. All 83 fall within the
League’s areas of interest.
4. Unfortunately, the number of bad city-related bills grows almost every year.
(Please see the chart on the next page.) As a result, the League has been forced to
expend an ever-greater percentage of its resources simply fending off bad ideas.
5. Given the League’s finite resources, and because vast amounts of those resources
are necessarily expended in defeating bad legislation, the League must very
carefully select bills that it will support or for which it will attempt to seek passage.
A sharply focused legislative program is more likely to lead to success than is a very
large and wide-ranging program. In addition, supporting a bill that has a low probability
8

of passage requires a large amount of time and political resources that can be used more
productively in other ways. Thus, it is important to advocate only those initiatives
that are truly important and that have a realistic chance of passage.
Year

Total Bills
Introduced *

Total Bills
Passed

City-Related
Bills Introduced

City-Related
Bills Passed

2001

5,712

1,621

1,200+

150+

2003

5,754

1,403

1,200+

110+

2005

5,369

1,397

1,200+

105+

2007

6,374

1,495

1,200+

120+

2009

7,609

1,468

1,500+

120+

2011

6,303

1,410

1,500+

160+

2013

6,061

1,437

1,700+

220+

2015

6,476

1,329

1,600+

220+

2017

6,800

1,220

2,000+

290+

2019

7,500

1,400

2,000+

300+

* Includes bills and proposed Constitutional amendments; regular session only.

6. How can summit participants identify initiatives that are truly significant and that merit
a place in the TML legislative program? Committee members may wish to ask the
following questions about each discussion item:


Does the initiative have wide applicability to a broad range of cities of
various sizes (both large and small) and in various parts of the state?



Does the initiative address a core municipal issue, such as erosion of
local control and preservation or enhancement of municipal revenue?



Will the initiative be vigorously opposed by strong interest groups and,
if so, will member cities commit to contributing the time and effort
necessary to overcome that opposition?



Is this initiative, when compared to others, important enough to be part
of TML’s list of priorities?
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Is this initiative one that city officials, more than any other group,
should and do care about?

The foregoing suggestions are not meant to imply that TML can’t pass good, solid legislation. It
can, it has in the past, and it will again. The suggestions are meant merely to emphasize the fact
that any group, to succeed, must use its resources and its political strength wisely and selectively.
Categories of Legislative Positions
Legislative positions should reflect one of four categories that will direct League staff. Keep in
mind that there is a difference between “seek introduction and passage” and “support.”


Seek Introduction and Passage means that the League can attempt to find a
sponsor, will provide testimony, and will otherwise actively pursue passage. Bills
in this category are known as “TML bills.” These bills require an enormous
amount of time and resources, and the committee should be very cautious
about putting items in this category.



Support means the League will attempt to obtain passage of the initiative if it is
introduced by some other entity.

With very few exceptions, any item that makes its way into the 2021-2022 TML Legislative
Program should be categorized by the two terms above, or by a recommendation that TML
“oppose” or “take no position.”
League staff will, based upon the foregoing principles and its knowledge of current legislative
realities, determine the amount of time and resources devoted to any item in the program. City
officials serving throughout the process is an essential part of protecting municipal authority. The
League is nothing without the involvement and expertise of its members.
Have questions or comments? Contact Scott Houston or JJ Rocha, TML Grassroots and Legislative
Services Manager, at 512-231-7400.
How to Submit a Resolution
The TML Constitution states that resolutions for consideration at the annual conference must be
submitted to the TML headquarters 45 calendar days prior to the first day of the Annual
Conference. For 2020, this provision means that resolutions from any member city, TML region,
or TML affiliate must arrive at the TML headquarters no later than 5:00 p.m. on August 31, 2020.
For details on the submission process, go to www.tml.org and click on “Policy” at the top of the
page, then “Legislative,” and finally “Policy Committees.” The “2020 Business Meeting” page
has a link to the process.
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PREEMPTION/HARMFUL LEGISLATION IN
GENERAL
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When it comes to legislative advocacy in Austin, cities’ advocacy efforts stem from one,
overarching principle: Leave cities alone to do the state’s local work.
Preemption legislation or any other limit on municipal authority comes down to one, universal
truth: Local officials know best how to govern their cities.
Put another way, how could a legislator from the Panhandle possibly know what’s best for a city
on the Gulf Coast? How could a person who grew up in the deserts of far West Texas know what’s
best for the Piney Woods of deep East Texas? They can’t, and city officials who do know best for
their own cities are beginning to speak up, and speak up loudly.
Some lawmakers disagree. For example, a House member from Plano was quoted in the Dallas
Morning News as saying, “Local control generally sounds good until you realize that some cities
are out of control.” A former Dallas County Senator, who filed a bill to essentially eliminate home
rule cities, added that he wants to prevent Texas from becoming a patchwork of regulations,
pointing to fracking bans and minimum wage laws. “Local control is not a blank check,” he said.
City officials should be angry that some state legislators are questioning their ability to govern.
Legislators need to hear from city officials early and often that city officials are elected from the
same group of engaged and informed citizens that elected those state officials. Some legislators
frame their assault on local control as “protection of liberty.” Government’s responsibility is to
protect liberty, and that responsibility is best kept local. The efforts of some legislators to control
city councils sound more like centralizing power in Austin.
In addition, on July 8, 2016, the Wall Street Journal reported on the preemption trend nationally.
Following the 2017 regular legislative session, the governor apparently didn’t think that cities had
been properly preempted.
He called for a special legislative session to begin in July of that year. Of the 20 topics added to
the special call, at least eight would have restricted or preempted Texas cities.
The city-related topics added to the call included:
1. Revenue caps (the governor urged the legislature to pass S.B. 2 from the regular session – a
four-percent property tax cap – or an even “better law”).
2. Spending caps for both the state and cities equal to population growth plus inflation (this bill
was not filed during the regular session).
3. Annexation reform.
4. Tree ordinance preemption.
5. City permit vesting reform.
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6. City permit streamlining.
7. Union dues check off prohibition.
8. Cell phone/texting preemption (presumably to the extent that city ordinances are stricter than
the just-passed state texting while driving ban).
There were many other issues added to the call that did not directly affect cities, including
bathrooms. “I’m calling for legislation that reduces, restricts and prohibits local regulation,”
Abbott said, calling legislators back to Austin for the month-long session last session. Abbott says
that broad-based laws, rather than a patchwork of local regulations, are a “more simple, more
elegant” way to run Texans’ lives.
Obviously, Texas cities had their work cut out for them that summer. Centralizing power at the
state level, as the eight items above seek to do, is a disturbing development. Seventy-four percent
of Texans live in our 1,215 cities, and the decisions they have made at the local level have put
Texas cities at the top of the nation in economic and infrastructure success. Stifling their voices
through an all-powerful, overreaching state government is a recipe for disaster. In the end,
Annexation reform was the only bill to pass that session.
In 2019, however, annexation reform continued. So did property tax reform, including caps on
how much property tax cities can bring in year-over-year. A building materials bill that prohibits
cities from protecting property values and safety passed, as well as other, less-burdensome
preemption legislation.
Preemption attempts are so prolific that it doesn’t make sense to have individual topic defensive
positions (e.g., paid sick leave, payday and auto title lending, etc.). A comprehensive position
better serves League staff in their lobbying efforts.
In 2018, the attorney general penned an op-ed for the Austin American-Statesman:
Commentary: Cities should end their assault on liberty and rule of law
By Texas Attorney General Ken Paxton
Independence and defiance are Texas traditions. After all, one of the most famous
statements our Founding Father Sam Houston ever made was that “Texas has yet to learn
submission to any oppression, come from what source it may.” It’s unsurprising that
independence and resolution are greatly valued in a state born from a group of poorly
armed and inadequately trained civilians who stood up to a powerful nation with a large
army based on that nation’s failure to adhere to its own constitution.
The conviction that nobody is above the law, then, is another proud tradition of our state,
the very foundation of our independence and our defiance. The tradition of stubbornness
13

remains strong across Texas today, but the tradition against lawlessness is sadly eroding
among a few of Texas’ local governments.
Take our capital city, for instance. The city of Austin recently declared itself a “freedom
city” — meaning that it will make every effort to thwart enforcement of the immigration
and drug laws duly enacted by representatives of the people, based on trumped-up claims
of racism among its own police officers — while seeking to deny its residents the freedom
to use a disposable bag at the grocery store, take an Uber to the airport, call your ailing
mother while driving to the airport or have a compost bin in the backyard.
Liberal politician Adlai Stevenson once said that “a hypocrite is the kind of politician
who would cut down a redwood tree, then mount the stump and make a speech for
conservation.” The City of Austin — and several cities with similar laws — seems to
embody that label today.
Although hypocrisy may just elicit an eye roll and a chuckle, these policies reflect a much
deeper problem — the increasing disdain of local governments for the rule of law.
My office receives complaints regularly that cities, counties, school districts and other
local governments in Texas are defying state statutes prohibiting sanctuary-city policies,
protecting the right to keep and bear arms, setting the minimum wage, preventing
electioneering on the taxpayer’s dime and violating transparency of government
meetings. Regardless of where one falls on the political spectrum, those complaints
should raise a great deal of concern for anyone who enjoys living in a state that is both
safe and free.
As a former legislator, I understand the need to fight hard for policies that comport with
your principles. As a law enforcement officer, I understand the discomfort of standing up
and enforcing a law that may go against your own political beliefs. Most importantly, as
a Texan who enjoys the blessings of liberty that are so central to our state’s values, I
understand that neither liberals nor conservatives benefit when public officials think they
are above the law.
The people of Texas will not allow the rule of law to be subordinated to the political
ambitions of city officials eager to score a few points with their base.
In late June, the Texas Supreme Court made clear that bag bans like the one in Austin
violate state law. In light of the Supreme Court ruling, Austin recently announced that it
would stop enforcing its own bag ban and other cities should follow its lead. But the bag
ban is only one manifestation of a larger problem.
When a statute or Supreme Court ruling prohibits a local government action — like they
have recently done with sanctuary cities and bag bans — Texans will demand those
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governments adhere to the law. As the person who has the privilege of being attorney
general, I call on the city of Austin and other cities in Texas to put an end to their pattern
of disrespect for the rule of law and to afford due deference to the liberty state law affords
Texans.
The above rhetoric shows the importance of city officials standing up for local control. Two
positions in the current program speak to that.
The TML Legislative Program provides that the League oppose legislation that would: (1)
erode municipal authority in any way, impose an unfunded mandate, or otherwise be
detrimental to cities; and/or provide for state preemption of municipal authority in general.
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REVENUE AND FINANCE
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REVENUE CAPS
Finally, after more than a decade of failed attempts to adopt a revenue cap on city and county tax
rates, the legislature adopted Senate Bill 2 in 2019. Rooted in the so-called Taxpayer Bill of Rights,
versions of which have been enacted in other states, a revenue cap prevents a city from raising
more property tax revenue than it raised in the previous year without first conducting a popular
election, with some allowances made for population growth and/or inflation. S.B. 2, also known
as the Texas Property Tax Reform and Transparency Act of 2019, reforms the system of property
taxation in three primary ways: (1) lowering the tax rate a taxing unit can adopt without voter
approval and requiring a mandatory election to go above the lowered rate; (2) making numerous
changes to the procedure by which a city adopts a tax rate; and (3) making several changes to the
property tax appraisal process.
Generally speaking, S.B. 2 lowered the rollback tax rate from 8 percent to 3.5 percent, in addition
to renaming the rate the “voter-approval” tax rate and providing for a slightly different rate
calculation methodology. Cities with populations of 30,000 or more must hold an automatic
election on the November uniform election date if they adopt a tax rate exceeding the voterapproval tax rate. Cities under 30,000 population are given some additional tax rate calculation
flexibility regarding the revenue cap. These cities calculate what is known as the “de minimis” tax
rate, which essentially is the rate necessary to bring in the same amount of maintenance and
operations revenue as last year, plus the rate necessary to generate an additional $500,000 in
property tax revenue. If the de minimis rate exceeds the voter-approval rate, a city under 30,000
population needs to hold an automatic election in November only if it adopts a tax rate exceeding
the de minimis tax rate. Still, there are circumstances where a city under 30,000 population would
be subject to a petition for an election on the May uniform election date even if the city’s rate does
not exceed the de-minimis rate.
Making matters more complicated is the fact that the bill contains an exception to calculating the
voter-approval rate using a 3.5 percent multiplier if any part of a taxing unit is located in an area
declared a disaster by the president or governor. Every county in Texas was included in the
governor and president’s disaster declarations for the coronavirus issued on March 13, 2020. As a
result, the Tax Code gives city councils the discretion to direct the designated officer or employee
to calculate the voter-approval tax rate at up to 8 percent, instead of 3.5 percent. Some city councils
have opted to calculate an 8 percent voter-approval rate, whether to keep options open or in early
acknowledgement the toll the coronavirus took on those cities’ revenue streams. Others have
considered resolutions to use an 8 percent voter-approval rate, only to have those resolutions
rejected by council. Others simply have not considered any resolution, thus leaving the voterapproval tax rate at 3.5 percent. Whatever the case might be, the disaster exemption in S.B. 2 does
not require any city to adopt any particular tax rate, it just allows the voter-approval tax rate to be
adopted at 8 percent if the city council is inclined to take action to raise the multiplier.
In response to city action on this disaster exemption within S.B. 2, the bill author, Senator Paul
Bettencourt, and House sponsor of S.B. 2, Representative Dustin Burrows, have publicly criticized
Texas cities willing to increase their voter-approval tax rates to 8 percent. In addition,
Representative Burrows has indicated he will file legislation to punish cities that opt-in to the 8
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percent calculation, even if it’s legally permitted by the legislation he sponsored: “I will push for
a like-kind decrease in the voter-approval rate for 2021-2022 to offset these hikes and penalize
those trying to impose massive tax hikes on Texans when they can afford it the least.”
Entering the 2021 session, cities will have operated under S.B. 2’s new tax rate calculation and
election requirements for only year, making it somewhat difficult to determine if any changes will
be deemed necessary so soon after the legislation’s enactment.
The TML Legislative Program provides that the League oppose legislation that would
impose a revenue and/or tax cap of any type.

APPRAISAL CAPS
Property taxes must, by law, reflect the market value of the property being taxed. When residential
home values rise, property taxes rise unless the tax rate is reduced. This situation offends some
homeowners, however, and has led to a call for caps on the appraised value of residential
homesteads (more accurately, caps on the assessed value, as appraisal districts would continue to
render theoretically accurate appraisals). One of the first states to experiment seriously with such
proposals was California under the infamous Proposition 13. Texas jumped on board in 1997 by
limiting assessed value increases to 10 percent annually for residential homesteads, despite the
opposition of TML.
The effect of artificially limiting appraisals on certain properties is to shift the tax burden to
properties that aren’t increasing in value and to non-residential properties. Further, this shifting
has been shown to be regressive in practice—the poor and seniors living in aging neighborhoods
are harmed by the shift that results from caps on assessed values.
Another negative consequence of assessed value caps is that they favor some residents over their
next door neighbors based simply on the purchase dates of the two homes. A key element of
assessment caps is that capped values are permitted to “catch up” upon the sale of a home. This
results in situations where identically appraised homes are assessed at very different levels. These
negative effects of appraisal caps have been highlighted over the last several sessions in response
to appraisal cap legislation by groups such as the Texas Association of Realtors, the Texas
Taxpayers and Research Association, and business groups, in addition to cities, counties, school
administrators, and others.
Generally, appraisal cap legislation entails reducing the amount by which the assessed value of a
home can increase from ten percent to a lower figure like five percent. Many appraisal cap bills
also apply the lowered appraisal cap to all property, instead of just residence homesteads. Though
this is the standard appraisal cap framework that gets introduced every session, there are a number
of variations on this basic formula.
For instance, one bill from the 2005 special session deserves special mention: 2 S.J.R. 4. That bill
would have amended the Texas Constitution (if approved by Texas voters) to give local governing
bodies (cities, counties, and schools) the option of lowering the residential appraisal cap from ten
percent to any amount between three and ten percent. The legislation provided that, once lowered,
a local option appraisal cap could not be changed for five years. The bill did not pass.
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The TML membership knew that the idea of a local-option appraisal cap, such as 2 S.J.R. 4
proposed, needed to be examined closely heading into future regular sessions. Clearly, such a
concept is what TML traditionally seeks: local control. How can cities oppose something that is a
local option, supporters of such a concept will ask? After much debate, the membership voted to
take no position on legislation that would authorize a council-option appraisal cap, a position that
carried over through 2019. The “council-option” requirement is, however, critical: legislation filed
in 2009, H.B. 46 by Riddle, would have permitted the county commissioners court to call a countywide election on an appraisal cap that would apply to all taxing units, including cities. TML
opposed the bill because it did not provide for a city council option.
In addition to ordinary appraisal cap bills, two new types of appraisal cap bills were filed, but did
not pass, in 2009. The first—H.B. 209 (Bohac) and its companion S.B. 276 (Patrick)—would have
limited re-appraisals of residential homesteads to no more often than once every two years in an
attempt to “back-door” a five-percent cap. (Note: In 2011, a similar bill was filed—H.B. 1884
(Garza)—that would have limited re-appraisals to no more often than once every three years,
practically imposing a three-and-one-third-percent cap.) Both of these bills lacked an
accompanying constitutional amendment resolution, and would have thus been unconstitutional if
enacted.
The second was H.B. 500 by Kolkhorst, which would have prohibited appraisal increases on
residential property for two years following a successful valuation challenge at the appraisal
review board or following a successful appeal of the board’s order, provided the value was reduced
by at least fifteen percent (S.B. 721 by Hegar was similar). Proponents of the bill argued that
certain appraisal districts routinely “punish” successful tax protesters by automatically bumping
up their values the following year. No hard evidence that this actually occurs was shown, however,
and the fiscal note to cities under the bill was a significant $21.5 million per year by 2014. The bill
failed to pass.
One of the bills filed in 2011—S.B. 175 by Nichols—introduced yet another variation of an
appraisal cap. S.B. 175 would have: (1) reduced the property tax appraisal cap on homesteads from
ten percent to five percent; (2) authorized a county commissioners court to call an election to
increase the homestead appraisal cap for all taxing jurisdictions in the county back to some
percentage between six and ten; and (3) prohibited a subsequent election from occurring for ten
years after such an election is held. This bill represented a sort of “reverse county-option” to call
an election to raise the cap on appraisals after it would be lowered by law to five percent. Not only
would there be no council-option, but the concept behind the bill almost guarantees that the cap
on appraised values would remain at five percent across the state, as citizens in a given county
would almost certainly not vote to increase the appraisal cap back to ten percent.
Other bills were filed in 2011 that would have expanded the application of appraisal caps. Under
current law, the ten-percent appraisal cap applies only to residential homesteads. H.B. 1079 (P.
King) and its companion S.B. 474 (Patrick) would have applied the ten-percent cap to “business
property.” H.B. 1184 (Legler) proposed to reduce the appraisal cap on homesteads to five percent,
and then apply the five percent cap to all property, instead of just homesteads. Neither bill received
a committee hearing, but needless to say the cost to the state under either proposal would far exceed
the cost under other, more traditional, appraisal cap bills.
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The sizeable state fiscal note routinely attached to these bills almost certainly ensured their demise
in 2011. For example, the fiscal note on the five-percent appraisal cap bills filed in 2011 was $373
million per year to the state by 2016, and $150 million to cities in that year.
As an indication that appraisal caps are losing steam as a possible means of tax relief, only five
appraisal cap bills were filed in 2015. One of those bills—H.B. 2041 by Bell—received a
committee hearing in the waning days of the session. H.B. 2041 would have lowered the appraisal
cap to five percent and applied the five percent cap to all property.
Like appraisal cap proposals in years past, H.B. 2041 was dead-on-arrival due to its sizeable fiscal
note. Shockingly, H.B. 2041 would have cost the state roughly $5 billion over five years while
costing cities $3 billion over the same period. Needless to say, any bill with that kind of fiscal note
stands virtually no chance of passage without a very coordinated effort for appraisal cap reform
from the outset of the legislative session.
The push for appraisal caps has weakened to the point that, in the last several sessions, no appraisal
cap proposal had a realistic chance of passage. This was certainly true during the 2017 regular and
special sessions. Several appraisal cap bills were filed during both sessions, none of which were
so much as heard in a committee.
In 2019, 11 appraisal cap bills were filed, and a small handful received a hearing. None of the bills
were reported from committee, however, and the ones that were came with significant costs to
state and local governments in the fiscal notes. A couple of those bills included some new
approaches to appraisal caps. One of which was S.B. 657 by Senator Creighton. S.B. 657 would
have created a two-tiered appraisal cap for residence homesteads – three percent if the value of the
homestead was $1 million or less, and five percent if the value of the homestead was over $1
million. S.B. 1791 by Senator Zaffirini would have established a council-option appraisal cap
applicable in certain low-income areas within the city.
There is no doubt that appraisal cap bills, of both the mandatory and council-option varieties, and
others, will emerge next session and perhaps every session thereafter for the foreseeable future.
One issue discussed by numerous cities in the early days of the COVID-19 pandemic was the
potential for 2019 property values to be re-used for the 2020 tax year in order to avoid an unfairly
high tax burden on property owners reeling from the economic shut down. In a way, this could be
seen as a de-facto appraisal cap, though one that some city officials support as a means of tax
relief. The committee may wish to discuss the League’s position on legislation that would limit,
or at least delay, valuation increases under certain circumstances, such as a disaster.
The TML Legislative Program provides that the League oppose legislation that would
negatively expand appraisal caps, but take no position on legislation that would authorize a
council-option reduction in the current ten-percent cap on annual appraisal growth.

PROPERTY TAX EXEMPTIONS
In 2000, the TML Legislative Policy Committee on Municipal Revenue and Taxation
recommended a change to the League’s traditional approach to proposed property tax exemptions.
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Rather than opposing all property tax exemptions, the committee recommended (and the TML
membership agreed) that the League should oppose only those exemptions that substantially erode
the property tax base. Accordingly, TML has since taken no position on new exemptions that
would be relatively low in cost and would serve some social benefit.
The rationale behind the new approach was that the effective tax rate and rollback tax rate
mechanisms provide dollar-for-dollar relief for small amounts of lost property tax base. The lost
property tax base is simply shifted from exempt to non-exempt properties. Cities are still able to
raise the same level of revenue without facing negative property tax consequences.
The downside of new property tax exemptions is that residential property tends to
disproportionately bear the shifted burden. While this is a valid concern, it is not a uniquely city
concern. In response to most proposed exemptions, legislators are confronted by taxpayer groups
who feel that property taxes are high enough already without raising them more to finance
subsidies for privileged groups. Further, cities and counties share the property tax base with school
districts, most of which are much closer to their maximum gross tax rates than are cities and
counties.
In other words, small, socially beneficial tax exemptions must run the full gauntlet of political
examination, inquiry, and potential opposition. Because such exemptions must survive that
exposure, and because municipal revenue is not harmed since the tax burden is simply shifted,
TML committees recommended that the League take no position on minor property tax exemptions
in the nine regular legislative sessions spanning from 2001 – 2019. Those ten sessions resulted in
the enactment of only a few new property tax exemptions that affected cities (other than the senior
tax freeze and Super Freeport), and many of those contained local option provisions.
In order to determine whether a property tax exemption “substantially erodes” the tax base, League
staff have typically looked at two primary factors. First, what is the bill’s overall cost to cities as
reflected in the fiscal note prepared for the bill by the Legislative Budget Board? Although there
is not necessarily a threshold cost above which any property tax exemption legislation would be
considered to “substantially erode” the tax base, an exemption bill that would cost Texas cities
tens of millions of dollars in revenue would almost certainly be opposed by the League under the
standard position.
Secondly, the League looks at whether the exemption has wide applicability to a broad range of
cities of various sizes and in various parts of the state. Taking both of these criteria together,
League staff elected not to oppose S.B. 163 and H.J.R. 62 in 2013, the constitutional amendment
that would exempt the residence homestead of the surviving spouse of a member of the armed
forces who was killed in action. The fiscal note showed a fiscal impact to roughly 1,200 Texas
cities at approximately $90,000 per year in the aggregate. The low cost to cities, coupled with the
fact that residence homesteads eligible for an exemption under the new legislation are relatively
rare was enough to satisfy League staff that the exemption did not “substantially erode” the
property tax base. On the other hand, proposals like the one talked about on the campaign trail in
2014 to exempt senior citizens from paying any increase in property taxes would likely cost cities
across the state millions of dollars, and would be opposed by the League because it would
substantially erode the tax base.
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In 2015, most of the attention regarding tax exemptions was focused on increasing the mandatory
school district homestead exemption. With the passage of S.B. 1 and S.J.R. 1 (both authored by
Senator Nelson), and the subsequent voter approval of an increased $25,000 school homestead
exemption, the legislature largely accomplished its property tax relief goal in 2015 without a major
impact on city revenue. Nevertheless, there were a couple of other exemptions that passed that
have some impact on cities.
H.B. 994 by Anchia made permanent the property tax exemption for landfill-generated gas
conversion facilities and provides that the exemption applies to certain tangible personal property
only, and not to real property. This comes with an estimated price tag of about $1 million to all
cities over the next five years. H.B. 992 by Dennis Bonnen and the accompanying H.J.R. 75 passed
and was approved by the voters in November 2015. The bill provided a complete residence
homestead property tax exemption for the surviving spouse of a 100 percent or totally disabled
veteran who died before the law authorizing a residence homestead exemption for such a veteran
took effect, but only if the surviving spouse has not remarried since the death of the disabled
veteran. The fiscal note estimated a total cost to cities of about $9 million over the next five years,
and a cost of roughly $22 million to the state over the same period.
There were a handful of property tax exemption bills that the League actively opposed in 2015.
S.B. 516, S.B. 758, and S.B. 763 were all filed by Senator Bettencourt and heard at the same time
in the Senate Finance Committee. The bills would have expanded the Freeport property tax
exemption (S.B. 516) and enacted exemptions for business personal property (S.B. 758 and S.B.
763). All three of the bills would have substantially eroded the tax base. Both S.B. 516 and S.B.
763 would have cost cities tens of millions per year, and S.B. 763 would have cost cities over $500
million per year. None of the bills were reported from committee.
Dozens of property tax exemption bills were filed in 2017, exempting everything from property
leased to open-enrollment charter schools to certain mineral interests to property owned by Purple
Heart recipients and their surviving spouses. Ultimately only one property tax exemption of any
significance passed. S.B. 15 by Huffines and the corresponding constitutional amendment, S.J.R.
1 by Campbell, exempts from property taxes the residence homestead of a surviving spouse of a
first responder killed or fatally injured in the line of duty. According to the Legislative Budget
Board, the exemption will cost Texas cities roughly $350,000 in property tax revenue per year in
total.
While numerous property tax exemption bills were once again filed in 2019, the only significant
one to pass was H.B. 492. As filed, the bill was a temporary, local-option property tax exemption
for property damaged in a disaster. Due largely to the fact that the bill was discretionary for the
city to adopt, in addition to the temporary nature of the exemption, the League was supportive of
the bill. In the final days of session, the local-option provision was largely eliminated from the bill,
unless the disaster was declared after a city adopted its tax rate. The bill passed, was signed by the
governor, and the constitutional amendment approved by the voters in November 2019.
The new exemption serves an alternative to the previous system of disaster reappraisal in which
taxing units had the discretion to authorize property reappraisal following a disaster, which was
repealed by H.B. 492. Because the exemption only applies in disaster areas, the Legislative Budget
Board was unable to estimate the cost to cities in the fiscal note. Further, while the temporary
exemption could apply in any city during a disaster, it doesn’t generally apply across the board.
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Even though the bill was amended in a less-favorable way very late in the legislative process, it
likely did not make the exemption something that would substantially erode the city property tax
base. A recent attorney general opinion confirms that the bill does not impact property allegedly
damaged by pandemics.
The TML Legislative Program provides that the League oppose legislation that would
impose new property tax or sales tax exemptions that substantially erode the tax base.

EQUITY APPRAISALS
One issue relating to property appraisal that has become problematic for Texas cities in recent
years is the shift from appraisals based on a market approach to appraisals based on an equity
approach. County appraisal districts have typically relied on a market approach to appraisals,
which is primarily based on actual sales prices. However, commercial property owners are
becoming increasingly inclined to file lawsuits challenging local appraisals, arguing that their
properties should instead be appraised based on how similar properties are valued.
Commercial property owners’ argument for equity appraisals stems from a change in state law in
1997. S.B. 841 was adopted that year, which in addition to many other changes, required a district
court to grant relief to a property owner on the grounds that a property is appraised unequally if
the appraised value of the property exceeds the median appraised value of a reasonable number of
comparable properties.
The problem is that now a large number commercial property owners are filing lawsuits against
appraisal districts, which are typically settled due to cost, on the grounds that the appraised value
of their property exceeds the appraised value of similar properties. If and when a commercial
property owner’s appraisal is lowered through a settlement, other property owners sue attempting
to use the initial commercial property owners’ lowered value as a comparable property for the
purpose of lowering their appraisal. According to a 2014 article in the San Antonio Express News,
businesses filed more than 600 lawsuits against the Bexar County Appraisal District in 2013 to
protest more than $10 billion in appraised values.
Both Senator Wendy Davis and Representative Sylvester Turner filed bills in 2013 that would
have largely fixed the equity appraisal issue for cities and other local governments by requiring
clearly defined criteria to be met in order for a property to be considered “comparable” if it is to
be used to demonstrate an unequal appraisal. Senator Davis’s bill, S.B. 1342, was heard in the
Senate Finance Committee’s Subcommittee on Fiscal Matters, but was left pending in the
subcommittee.
Several good bills were filed in 2015 that would have addressed issues related to equity appraisals
to varying degrees. Some bills, like S.B. 280 (Watson), would have addressed the equity appraisal
problem in a significant way. S.B. 280 would have: (1) provided that, in a property tax protest
based on unequal appraisal, the appraised value of the property in question in comparison to other
properties is to be determined: (a) using comparable properties located in the same appraisal
district; (b) based on the similarity of the properties with regard to specified statutory
characteristics, like square footage, property age, and property condition, among other things; (c)
by calculating adjustments in accordance with generally accepted appraisal standards; and (d)
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based on the calculation of the appraised value of each comparable property as shown in the
appraisal records submitted to the appraisal review board by the chief appraiser; and (2) required
a district court to grant relief on the ground that a property is appraised unequally if the appraised
value of the property exceeds by ten percent the median appraised value of a reasonable number
of comparable properties in the appraisal district based on the standards in (1), above.
Unfortunately, S.B. 280 and other bills like it didn’t receive so much as a committee hearing in
2015. Instead, the legislature’s response to the equity appraisal problem was to pass H.B. 2083 by
Darby, which requires the selection of comparable properties and the application of appropriate
adjustments for the determination of an appraised value of property to be based upon the
application of generally accepted methods and techniques. The League supported H.B. 2083,
though tax experts believe additional legislation may be necessary to have a meaningful impact on
the equity appraisal issue.
In August 2015, the City of Austin sued the State of Texas, the Travis County Appraisal District,
and certain property owners within Travis County, seeking to have the current tax appraisal system
declared unconstitutional and to request permanent injunctions to ensure compliance. The city’s
argument was essentially that the statutes authorizing equity appraisals open the door for the
unequal (and therefore unconstitutional) appraisal of commercial property. The city estimated that
commercial and vacant property values in Austin have been historically undervalued by 47 percent
due to equity appeals, which has the effect of shifting a disproportionate share of the property tax
burden to residential homeowners. A district judge dismissed the city’s suit in November 2015.
Surprisingly, no legislation containing beneficial amendments to the equity appraisal issue was
filed in 2017. However, in response to the lawsuit filed by the City of Austin, legislation was filed
to prohibit taxing units from challenging the level of appraisals of any category of property in the
district or in any territory in the district. This change was included in some of the major tax reform
legislation – S.B. 2 and S.B. 669 during the regular session and S.B. 1 during the special session.
While nothing ultimately passed in 2017, the committee may wish to take a position on legislation
that prevents a taxing unit from challenging appraised values. One additional consideration
regarding this issue is that such a challenge can potentially delay the delivery of certified rolls to
other taxing units (including cities) in the same appraisal district, potentially making tax-rate
setting and adoption of the budget more difficult. The provision prohibiting a taxing unit from
challenging appraisals ultimately passed in 2019 as part of S.B. 2.
Both Senator Nathan Johnson (S.B. 853) and Representative Michelle Beckley (H.B. 1816) filed
legislation in 2019 that would have made beneficial amendments to the equity appraisal statute.
Neither bill received a committee hearing.
The reliance of commercial property owners on equity appraisals has created a “race to the bottom”
in terms of appraised values that is costing cities and other local governments a significant amount
of property tax revenue.
The TML Legislative Program provides that the League support legislation that would make
beneficial amendments to the equity appraisal statute; close the “dark store” theory of
appraisal loophole; and require mandatory disclosure of real estate sales prices.
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SALES PRICE DISCLOSURE
Even though property tax appraisals must, by law, be based on market value, and even though
sales prices are arguably the best evidence of market price, appraisal districts are prevented by
current law from having easy access to sales price data.
Various bills considered in the last five legislative sessions would have mandated sales price
disclosure by the buyer and/or the seller to appraisal districts for taxing purposes. In 2011, S.B.
299 by Wentworth would have required the purchaser of property to include the sales price in any
instrument filed with the county clerk that conveys real property under a contract for sale. The bill
did not receive a committee hearing. Even a bill that would only have required the comptroller to
conduct a study to examine the impact of required sales price disclosure upon the property tax
system (H.B. 666 by Villarreal) failed to receive a committee hearing.
The only bill filed in 2013 relating to sales price disclosure was H.B. 1830 by Naomi Gonzalez.
H.B. 1830 would have created a pilot program in El Paso county that would allow the chief
appraiser to file a request with the appraisal review board to compel a property owner to disclose
to the chief appraiser information relating to the sales price, rate of occupancy, lease or rental
income, or production capacity and income of a commercial or industrial property that was the
subject of the protest. The bill was not heard in committee.
No sales price disclosure legislation was filed in 2015. Interestingly, in its suit to challenge the
equity appraisal process in late 2015, the City of Austin sought to have the district court declare
that mandatory sales price disclosure is necessary for appraisal districts to comply with the
statutory and constitutional “equal and uniform” taxation requirements. Though the suit was
dismissed, this highlights how closely related sales price disclosure efforts are with the equity
appraisal issue.
Sales price disclosure legislation is generally defeated because sales price disclosure is frequently
opposed by real estate interests on various grounds. One argument against using sales price
disclosure for appraisal purposes is that actual sales prices often reflect ancillary financial deals
between buyer and seller—furniture costs for example—that shouldn’t have an effect on
property’s market value.
Another commonly-used argument against sales price disclosure is that disclosure is simply a
precursor to the state enacting a real estate transfer tax. However, when the voters approved
Proposition 1 in November 2015 to increase the residence homestead exemption for schools,
tucked away in the same amendment was a statement that prohibits the adoption of a transfer tax:
“After January 1, 2016, no law may be enacted that imposes a transfer tax on a transaction that
conveys fee simple title to real property.” In other words, the passage of Proposition 1 takes away
one of the main arguments against sales price disclosure.
In 2017, Rep. Diego Bernal filed two bills related to sales price disclosure. The first, H.B. 182
would have simply required the legislature to study the impact of sales price disclosure on the
property tax system. The other, H.B. 379, would have actually mandated sales price disclosure.
Neither bill received a committee hearing.

25

Rep. Bernal re-filed his study legislation in 2019 (H.B. 185). Two other bills filed in 2019 — H.B.
1036 by Beckley and H.B. 3493 by Talarico — would have expressly required sales price
disclosure. Only H.B. 1036 received a committee hearing. Several witnesses testified in favor of
the bill, including three chief appraisers, a mayor, and a school superintendent, with the Texas
Association of Realtors testifying against it. The bill was not reported from committee.
One further development has occurred since the 2019 session that might re-ignite the sales price
disclosure debate in 2021. In early 2020, the Austin Board of Realtors sent a cease and deist order
to the Travis County Appraisal District to prevent the district from using multiple listing service
(MLS) data provided through a third party. Without the MLS data on sales prices, the Travis
County Appraisal District determined that it could not accurately appraise properties in 2020.
Consequently, the district decided to use 2019 appraised values again in 2020. Although the impact
on cities will be limited, as a city’s no-new-revenue tax rate calculation is designed to bring in the
same amount of tax revenue as the previous year no matter what happens to the values, there could
very well be a substantial school funding hit to Travis county school districts. Time will tell if this
event triggers any legislative movement on sales price disclosure.
Mandated sales price disclosure might be beneficial to cities if it made appraisals more accurate,
thus taking some ammunition away from property tax critics who claim that the entire property
taxing system is flawed. The committee should discuss whether to recommend a position on this
subject, especially in light of the advantage some commercial property owners may enjoy due to
equity appraisals.
The TML Legislative Program provides that the League support legislation that would make
beneficial amendments to the equity appraisal statute; close the “dark store” theory of
appraisal loophole; and require mandatory disclosure of real estate sales prices.

DARK STORE APPRAISAL
In recent years, big box retailers across the country have attracted attention for arguing that their
stores should be appraised based on the “dark store” theory of property valuation. Essentially the
retailers argue that their commercial properties should be appraised and valued the same whether
they are in operation or closed. In other words, the properties should be appraised as if they were
“dark” or shuttered, as the properties will be difficult to sell because the big box store design likely
wouldn’t appeal to prospective purchasers.
The problem for cities and other local governments, including the state due to its reliance on
property taxes to fund schools, is that these retailers are often arguing that their appraised values
should be cut in half or more based on the dark store theory of valuation. If successful, the retailers
would pay far less in property taxes than would otherwise be required based upon the current
market value of their property, thus shifting the tax burden to residential taxpayers.
Big box retailers have already brought legal challenges against appraisal districts in Texas based
on this theory. In a recent case, a three-member arbitration panel upheld Bexar County Appraisal
District’s methodology and appraisals of Lowe’s stores in Bexar County, effectively rejecting the

26

dark store theory of property valuation. A case between Lowe’s and the Harris County Appraisal
District was settled based on the arbitration outcome in Bexar County.
In 2017, Rep. Drew Springer filed H.B. 27, which would have eliminated the dark store appraisal
loophole by requiring property to be appraised at its “highest and best use.” The fiscal note
estimated savings to local governments reaching into the hundreds of millions of dollars per year,
though in fairness the fiscal note estimate made several assumptions inflating the prevalence of
the dark store loophole under existing law. Nothing similar was filed in 2019.
The TML Legislative Program provides that the League support legislation that would make
beneficial amendments to the equity appraisal statute; close the “dark store” theory of
appraisal loophole; and require mandatory disclosure of real estate sales prices.

HOMESTEAD PROPERTY TAX EXEMPTION
Various legislative proposals over the last several legislative sessions would have increased the
amount of mandatory and optional homestead exemptions, some quite dramatically. Some bills,
for example, would have increased from $5,000 to $30,000 the minimum application of any
optional city homestead exemption.
In 2015 the legislature passed, and the voters approved, an increase in the mandatory school
homestead exemption from $15,000 to $25,000 in the form of S.B. 1 and S.J.R. 1 by Nelson.
Though the focus of the bill was on the mandatory school homestead property tax exemption and
not city homestead exemptions, the legislation does impact cities in one important respect. S.B. 1
and S.J.R. 1 contained language prohibiting the governing body of a city, school district, or county
that adopted an optional homestead exemption for the 2014 tax year from voting to reduce or repeal
that exemption until December 31, 2019.
For city officials who are opposed to appraisal caps, homestead exemption increases can be a tricky
proposition. On the one hand, they relieve pressure on homeowners in markets characterized by
increasing values. On the other hand, large increases in a homestead exemption have the effect of
creating a “split roll” by shifting the property tax burden from residential to commercial property.
(A split roll is one of the negative features of appraisal caps as well.)
A new proposal in 2013 would have provided more flexibility to cities when approving an optional
city homestead exemption. H.B. 3348 by Eddie Rodriguez would have authorized a city council
to adopt the local option residence homestead exemption of either a percentage of the appraised
value of an individual’s residence homestead (as authorized under current law) or a portion,
expressed as a dollar amount, of the appraised value of an individual’s residence homestead, but
not both. In other words, the bill would give city councils additional authority to adopt a flat dollar
amount homestead exemption, in addition to the current ability to adopt a percentage exemption.
In theory, providing a dollar-amount exemption would allow a city council that has been hesitant
to offer a percentage-based homestead exemption due to the budgetary impact associated with
rising property values a viable alternative that both provides tax relief and allows the city’s budget
to be more predictable.
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A modified version of the flat dollar amount city homestead exemption was filed in 2015. S.B.
279 by Watson would have: (1) authorized any city council to take action to adopt a flat-dollar
amount residence homestead property tax exemption of at least $5,000, unless a larger amount is
specified by the council, before July 1st of any given year; (2) provided that a $5,000 residence
homestead property tax exemption automatically goes into effect in any city that: (a) does not take
official action to opt-out of the flat-dollar amount exemption prior to July 1st of any given year;
and (b) has not already adopted a percentage-based residence homestead property tax exemption
under current law; and (3) provided that in any city where the city council has ceased to offer a
percentage-based residence homestead property tax exemption and instead adopted a flat-dollar
amount property tax exemption, an individual may elect to rescind entitlement to the new flatdollar amount exemption to continue to receive the percentage exemption that was previously
available by filing written notice with the chief appraiser before July 15. S.B. 279 passed the Senate
and was reported from the House Ways and Means Committee, but did not receive a vote on the
House floor.
Senator Watson filed very similar legislation in 2017 (S.B.418 and S.J.R. 29), with much less
success. S.B. 419 did not receive a committee hearing, likely as a consequence of so much attention
being paid to revenue cap legislation.
Just before the beginning of the 2019 legislative session, the attorney general issued an opinion
regarding the ability of cities to adopt homestead exemptions with a minimum application greater
than the $5,000 mentioned in state law. In April, the Cedar Park city council adopted a city
homestead property tax exemption equal to one percent of the appraised value of any residential
homestead property, but not less than $10,000. State law provides that a city may adopt an
exemption of up to 20%, but the actual dollar amount of the exemption cannot be less than $5,000.
In KP-215, the attorney general opined that a court would likely conclude that a city lacks authority
to increase the floor above $5,000, and that cities desiring to increase the homestead exemption
must do so by raising the tax exemption percentage, up to twenty percent, as authorized in the
Texas Constitution.
A few bills were filed in 2019 that would have increased cities’ discretion over their homestead
exemptions. S.B. 1072 would have authorized cities to set the homestead exemption floor in an
amount up to $25,000, essentially overruling the attorney general’s opinion. Similarly, other
proposals (H.B. 4139 by Capriglione and S.B. 2362 by West) would have authorized cities to adopt
homestead exemptions in a dollar amount not to exceed $25,000, in addition to increasing the
permissible homestead exemption percentage from 20 percent to 30 percent. Other bills – H.B.
3127 by Middleton and S.B. 2468 by Creighton – would have authorized a city to adopt a
homestead exemption up to 100 percent of the appraised value of the home. None of the proposals
so much as made it out of committee.
The TML Legislative Program provides that the League support legislation that would
authorize a council-option city homestead exemption expressed as a percentage or flat-dollar
amount.

SALES TAX EXEMPTIONS
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For many years, organized interest groups have descended upon the legislature attempting to
obtain exemptions from sales taxation, just as many groups have attempted to obtain property tax
exemptions. That effort intensified after 1987 when the legislature adopted a massive tax bill that
increased the state tax rate and broadened the sales tax base to include custom computer software,
local telephone service, data processing, garbage collection, janitorial and cleaning services, nonresidential repairs and remodeling, landscaping, lawn services, surveying, exterminating, security
services, and a variety of additional services.
At the urging of the Texas Municipal League, lawmakers ensured that the broadened base was
subject to the local-option sales tax as well as the state sales tax. As a result, the bill generated
millions of dollars for Texas cities.
As soon as the sales tax base was broadened, those who were included in the broadening began to
seek exemptions. In the first special session in 1991, the legislature once again broadened the sales
tax base. Since then, more exemptions have been sought. During each session, some exemptions
are passed while many more fail.
A number of sales tax exemption bills were filed in 2011, although none of them passed. The
proposals included a sales tax exemption for personal property used at a “data center” (H.B. 3479
by Christian), an exemption for precious metal coins (H.B. 3104 by Simpson), an exemption for
textbooks purchased by college students during a ten-day period prior to each semester (S.B. 52
by Zaffirini), and an exemption for guns and ammunition (H.B. 181 by S. Miller).
One bill, H.B. 2237 by Lyne, would have reclassified all-terrain vehicles, off-road motorcycles,
and golf-carts as “motor vehicles,” thus subjecting them to the motor vehicle sales tax, which does
not include a local component. Although this bill was not a sales tax exemption in the traditional
sense, it would have greatly reduced sales tax receipts in those cities where these particular offroad vehicles sold. H.B. 2237 was reported from the House, but luckily did not get voted out of
committee in the Senate. TML strongly opposed the idea.
A handful of small sales tax exemptions passed in 2013, including exemptions for the sale of
various types of coins, food products sold by an elementary or secondary school, and certain snack
items. H.B. 800 by Murphy was a more substantial sales tax exemption bill that passed, which
exempts certain personal property used in research and development activities. The fiscal note for
H.B. 800 estimates a cost of roughly $24 million per year to cities, while costing the state
approximately $150 million per year.
In 2015, a total of six sales tax exemption bills passed. The bill with the most significant cost to
cities was S.B. 1356 by Hinojosa, which exempts the sale of a water-conserving or WaterSense
product from sales and use taxes if the sale taxes place on Memorial Day weekend. According to
the bill’s fiscal note, the bill will cost cities a total of roughly $800,000 per year for the next five
years.
No sales tax exemption bills of any significance passed in 2017. One minor exemption that did
pass, H.B. 4054 by Murphy, highlights exactly how specific some sales tax exemptions get. H.B.
4054 exempts from sales taxes certain baked goods regardless of whether the items are heated by
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the consumer or seller and sold at certain locations without plates or other eating utensils. The
fiscal note showed no significant impact to local governments.
In 2019, many sales tax exemptions were filed, but few passed. Of those that did, including bills
exempting certain sales at county fairs and sales in connection with certain touring theatrical
productions, none showed a significant cost to the state or to cities.
Since 2007, the TML approach to sales tax exemptions has been similar to the flexible approach
taken with property tax exemptions: the League opposes only those sales tax exemptions that
substantially eroded the sales tax base. Smaller, socially beneficial exemptions such as children’s
school backpacks and school supplies were largely ignored under the theory that if the state can
tolerate the minuscule loss of tax base, so can local governments. The committee should discuss
continuing to follow such a policy.
The TML Legislative Program provides that the League oppose legislation that would
impose new property tax or sales tax exemptions that substantially erode the tax base.

SALES TAXES SOURCING
In June 2018, the United States Supreme Court in Wayfair v. South Dakota held that a South
Dakota state law requiring certain remote sellers to collect sales taxes on goods shipped to
customers living in South Dakota is constitutional. In doing so, the Court overturned decades of
legal precedent and set the stage for a significant sales tax debate during the 2019 session of the
Texas Legislature.
For over 25 years, the 1992 United States Supreme Court decision in Quill. v. North Dakota
represented the law of the land regarding collection of state and local sales taxes on remote sales.
Quill provided that a business could not be required to collect and remit sales taxes to a state if it
had not established a physical presence there. State sales tax laws, Texas’s included, were modified
years ago to account for the Quill’s physical presence test.
Writing for the five-four majority in Wayfair Justice Kennedy rejected the previous holdings of
the Supreme Court as outdated and incompatible with the technological realities of a twenty-first
century economy. According to Kennedy, simply relying on physical presence to determine
whether or not a company can be required to collect sales taxes ignores the fact that companies
now have websites accessible in every state. Those company websites might save cookies to
customers’ hard drives, have apps that can be downloaded anywhere, and may store data that is
located in any number of states. In short, South Dakota’s law was upheld because it established a
clear connection between out-of-state retailers and the state based on both economic and virtual
contacts.
In order to fully implement the new authority under Wayfair, the state legislature passed two bills
during the 2019 legislative session – H.B. 1525 and H.B. 2153.
H.B. 1525 requires online marketplaces (like Ebay, Amazon, or Etsy) to collect sales taxes on
marketplace sales, instead of potentially requiring each individual seller on that marketplace to
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bear the burden of collecting the sales tax. Additionally, it requires the sales taxes associated with
marketplace sales to be sourced to the destination to which the marketplace goods are shipped.
H.B. 2153 gave remote sellers the option to either collect and remit the actual sales taxes owed
based upon the rate at the shipping destination, or instead collect a simplified “single local use tax
rate” of roughly 1.75 percent on all sales. Remote sellers who collect the single local use tax rate
send the money collected to the comptroller, who remits the revenue to local taxing entities based
upon their existing proportion of the local sales tax base.
The League was neutral on both bills during the 2019 legislative session because of the following
provision in the TML legislative program:
Take no position on Wayfair-related legislation that impacts local sourcing of sales and use taxes,
but seek the guidance of the TML executive committee to address any unforeseen issues concerning
the statewide implementation of the Wayfair decision.
Additionally, in early 2020 the comptroller proposed amendments to the administrative rules
pertaining to local sales and use tax collection in order to harmonize the rules and the statute
following the passage of H.B. 1525 and H.B. 2153. Under the proposed rules, sales taxes on
intrastate internet orders wouldn’t automatically be sourced to the community where the place of
business receiving the order is located. Instead, the rules provided that an internet order would not
be received at a place of business of the seller, meaning that sales taxes on those orders instead
were sourced either to the location where the order was fulfilled, or the location where the
purchased items were delivered to the consumer.
The changes made to sourcing of internet orders caused what could be described as a flood of
opinions from city officials and state legislators alike, on both sides of the issue. Many city officials
expressed their strong opposition to the rule changes, both in written comments and during public
hearings on the proposal. Those cities objected primarily on the grounds that the change would
deprive them of sales tax revenue that they rely on under the existing sourcing scheme. Other city
officials supported the rule changes. Those cities viewed the existing framework as unfairly rerouting sales tax dollars as e-commerce continues to proliferate. The League, acting on guidance
from the TML Executive Committee remained neutral on the rule change, as member cities
weighed-in on both sides of the debate.
The rules were adopted in May of 2020. The adopted rule provides that orders received via a
shopping website or software application are received at a location that is not a place of business
in the state. The ultimate impact of this change is that, under the provisions governing where a sale
is consummated, certain internet purchases may change from being sourced to the location where
the order was deemed to have been received. The new rule provides that orders are sourced to the
location where the order is fulfilled or the location where the order is received by the purchaser,
depending on the exact circumstances. By comparison, nothing in the rule changes the sourcing of
orders placed in person in Texas; in-person orders at a place of business in Texas are consummated
at the place of business, regardless of where the order is fulfilled.
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In addition to the new provision on “orders not received by sales personnel,” the rule adds a new
paragraph dealing with “orders received by sales personnel…including orders received by mail,
telephone, including voice over internet protocol and cellular phone calls, facsimile, and email.”
This section provides some clarification for cities with concerns about traveling salespersons and
the treatment of orders received via email or voice over internet protocol, but not using an internet
shopping website. The location where a salesperson operates will be considered a “place of
business” of the seller, for sales tax allocation purposes, only if the location meets the definition
of that term on its own, without regard to the orders imputed to that location under this new
paragraph.
Possibly the most significant part of the comptroller’s rule adoption is that the adopted rules
relating to orders not received by sales personnel are not effective until October 1, 2021. The
comptroller, according to the description published in the Texas Register, delayed the
implementation of this provision in order to give “interested parties an opportunity to seek a
legislative change.” City officials can expect this to be a major issue during the 2021 legislative
session.
One underlying issue relates to some cities’ use of Chapter 380 economic development agreements
to rebate sales taxes to business prospects in exchange for the business establishing customer
service centers in those cities to process internet orders. Doing so provides direct sales taxes from
those internet purchases to the city granting the incentive. The originally-proposed rule would have
expressly grandfathered that type of agreement until December 31, 2022. The adopted rules do
not. However, because the new sourcing provisions for internet orders won’t go into effect until
October 1, 2021, a city will need to evaluate any Chapter 380 agreement rebating sales taxes prior
to that point to determine how the rule change will affect it. That is, assuming the legislature
doesn’t directly address the issue in the 2021 legislative session.
Sales tax sourcing issues have always presented scenarios where some cities win and other cities
lose. Because of this dynamic, the League has traditionally remained neutral on sourcing issues.
An example of this neutrality was during the 2009 session, when S.B. 636 passed. That bill
provided that when there are retailers with more than one place of business in Texas, city sales
taxes are sourced where the retailer first received the order for the goods, provided the order was
placed in person. This legislation was a compromise between “warehouse cities” and “storefront
cities,” and was prospective only.
On a related topic, the League was contacted by a state representative to discuss the League’s
position on legislation that would reduce the $500,000 “safe harbor” provision imposed by
comptroller rule and applied to remote sellers post-Wayfair. Following the Wayfair decision, the
comptroller adopted a rule exempting a remote seller whose total Texas revenue from sales into
Texas in the preceding 12 months is less than $500,000 from the requirement to collect sales taxes.
This was in response to Justice Kennedy’s concern in Wayfair about imposing undue burdens on
businesses. Reducing the safe harbor would mean that more remote sellers would be required to
collect state and local sales taxes in Texas. The committee may wish to discuss the League’s
potential position, if any, on such a change.

32

The TML Legislative Program provides that the League take no position on legislation that
would impact local sourcing of sales and use taxes for internet orders.

SALES TAX REFUNDS AND REALLOCATION

For years, Texas cities have grown accustomed to receiving notification from the comptroller that
sales taxes have been wrongly allocated and remittances will be modified to correct the
misallocation. Until 2011, Texas cities were not afforded any semblance of a “seat at the table” for
decisions made by the state comptroller to reallocate sales tax revenue between cities due to
reporting errors. These reallocation decisions by the comptroller can be made up to four years after
the error occurred under the current “look back” provision in the Tax Code.
Legislation passed in 2011 that, although not perfect, provides some limited authority for a city to
receive information used by the comptroller in making a reallocation determination. In its adopted
form, H.B. 590 (Thompson) allows a city to receive from the comptroller sales tax returns and
reports filed by not more than five individual taxpayers in the city if the amount of the reallocation
exceeds: (a) $200,000; (b) ten percent of the revenue received by the city during the previous
calendar year; or (c) an amount that increases or decreases the amount of revenue the city receives
during a calendar month by more than 15 percent as compared to the same month in a previous
year. The city must request the information within 90 days of discovering the reallocation or
refund.
The filed version of H.B. 590 would have allowed a city to request an independent audit review
by the comptroller regarding sales tax reallocation decisions. However, the comptroller testified
in the House Ways and Means Committee that compliance with the audit requirement would
require the addition of 31 full-time employees within the comptroller’s office, which meant the
bill would cost the state roughly $10 million over the next five years. A bill with that kind of fiscal
note stood little chance of passing in 2011, and the end result was the modified process that gives
cities access to information, but still doesn’t provide a formal process to appeal or contest a
reallocation decision.
Similarly, when H.B. 1923 by Thompson—a bill that would authorize a city to request and receive
information from the comptroller’s office regarding a sales tax sourcing determination—received
a hearing in the House Ways and Means Committee in 2013, the comptroller reported a cost of
over $12 million per year to the office. Needless to say, the bill did not progress any further than
that initial committee hearing. H.B. 1660 by Thompson would have imposed delinquent penalties
and interest against a business that erroneously sourced its sales taxes to a city other than the one
where the sale was consummated. The fiscal note for H.B. 1660 showed no fiscal impact to the
state, but that bill still was halted in committee.
Representative Greg Bonnen filed H.B. 1871 in 2015 to require the comptroller’s office to share
more information with cities concerning local sales tax collections, administration, and
compliance. The bill also would toll the four-year “look-back” provision in the case of nonpayment
by a business. The fiscal note showed a cost of over $8 million per year and the need for 98 full
time employees to implement the requirements in the bill. However, unlike past sessions, the bill
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was unanimously approved by the House and received a hearing in Senate Finance Committee
before time running out in the session.
H.B. 1871 was the first bill since 2009 that would impact the time frame in which the comptroller
can go back and collect sales taxes. Bills filed in sessions past, including S.B. 1294 in 2009, would
have reduced from four years to two years the statute of limitations (also known as the “look back”
provision) for administrative reallocation of city sales taxes to correct allocation errors.
Given the sourcing changes made by S.B. 636 in 2009, and the sales tax reallocation changes made
by H.B. 590 in 2011, the committee should consider whether to take a position on further
legislation that might impact the relationship between cities and the comptroller with regard to
reallocation determinations.
The TML Legislative Program provides that the League support legislation that would
convert the sales tax reallocation process from a ministerial process into a more formalized
administrative process.

TYPE A/TYPE B ECONOMIC DEVELOPMENT SALES TAX
The Texas Legislature created economic development corporations (EDCs) in 1979. At the time,
the concept of economic development as a legitimate governmental function was in its infancy. In
fact, city expenditures to attract business activity were arguably unconstitutional under Article III,
Section 52, until a 1987 amendment established economic development pursuits as a public
purpose. As a result, early EDCs relied on donations and were largely ineffective.
Legislation passed in 1989 and 1991 gave teeth to EDCs by authorizing the Type A and Type B
sales taxes, respectively. (Note: These two types of sales taxes were formerly referred to as “4A”
and “4B” due to the section of Vernon’s Civil Statutes that authorized the taxes. The relevant
statutes are now codified in the Local Government Code.) These sales taxes were initially
envisioned by the legislators who created them as vehicles for fostering manufacturing and
industrial jobs. After their initial involvement in creating the tax, many of these legislators turned
to other matters for the next decade. Meanwhile, each legislative session thereafter brought a
gradual expansion of the permissible uses of Type A and Type B taxes. First, Type B EDCs were
given general authority to attract commercial and retail businesses. Next, Type B EDCs (and, to a
lesser extent, Type A EDCs) were given authority to fund certain municipal improvements, such
as parks and city buildings. Finally, Type A EDCs were given the same broad commercial and
retail business authority that their Type B cousins possessed.
Prior to the 2003 regular session, some of the legislators who had a hand in creating the initial
EDC sales taxes began to revisit the issue, their focus being alleged “abuses” of the tax. In reality,
it is more likely that these legislators were simply shocked by the broad, but legal, expansion of
the two taxes over the previous decade. Some of these legislators warned that the very existence
of the tax was in jeopardy. In a sort of preemptive strike, professional economic development
organizations took the lead in drafting legislation designed to placate the irate legislators. The
result was H.B. 2912, a revolutionary rewrite of Type A and Type B EDC laws.

34

The primary feature of H.B. 2912 was that it effectively canceled the authority of both Type A and
Type B corporations to engage in direct commercial and retail economic development. For Type
A EDCs, the cancellation was straightforward: the phrase “to promote new and expanded business
development” was struck from an introductory section of the law that defined eligible projects. It
was this section that had essentially granted commercial and retail authority to Type A EDCs in
the late 1990s. For Type B EDCs, H.B. 2912 retained language that permits expenditures to
“promote or develop new or expanded business enterprises.” However, H.B. 2912 limited such
expenditures for both Type A and Type B corporations to projects that create “primary jobs.”
“Primary jobs” was a new concept and was defined in a way that includes jobs mostly related to
“blue collar” and financial-type industries. Examples include crop production, animal production,
forestry and logging, commercial fishing, support activities for agriculture and forestry, mining,
utilities, manufacturing, wholesale trade, transportation and warehousing, information, securities,
commodity contracts, certain financial investments and related activities, insurance carriers and
related activities, scientific research and development services, and management of companies and
enterprises. Conspicuously absent from this list are jobs related to basic commercial, retail, and
services industries. Unless a Type A or Type B project created a “primary job,” as defined above,
the project was likely improper. In summary, Type A and Type B EDCs were no longer permitted
to engage in attracting commercial, retail, or service businesses. Fortunately, existing projects were
grandfathered.
H.B. 2912 also repealed the authority of Type B corporations to spend sales tax proceeds on
learning centers or city buildings. The bill also restricted the ability of any EDC to provide a direct
financial incentive to a business prospect (as opposed to preparing land or infrastructure for use
by the business), unless done pursuant to performance agreements.
Going into the 2005 session, the TML legislative program was largely silent on the issue of rolling
back the effects of H.B. 2912, with one exception. TML supported legislation that would restore
commercial and retail authority to corporations in “land-locked” cities. The League’s overall
neutrality was a function of the fact that some cities without Type A/Type B corporations dislike
the broad retail incentive authority possessed by some of their neighbors. This is especially true in
urban areas where some cities’ entire sales tax discretion is taken up by the sales tax for transit.
Such cities feel that neighboring cities with Type A/Type B corporations are able to poach existing
retail business by using economic development incentives.
Some cities made a push on their own to roll back the effects of H.B. 2912. Through a combination
of several bills that were enacted, commercial and retail incentive authority was restored for Type
B corporations only in either of the following two cases: (1) cities under 20,000 population; or (2)
cities with less than $50,000 per year in Type B sales tax revenues. (More narrow changes were
enacted for land-locked cities and certain border cities.) The statute has remained relatively
unchanged since that time.
For 2013, the membership and TML Board determined, after extensive discussion, that the League
would: (1) stay neutral on legislation that would expand EDC authority; and (2) oppose legislation
that would limit EDC authority on a statewide level, provided that the League would take no
position on legislation that was regional in scope and that was supported by some cities in the
region. In other words, attempts to limit EDC authority in certain regions of the state that received
support from cities in those regions would not be actively opposed by the League. This position
was crafted with an eye on keeping the League out of city vs. city fights concerning EDCs.
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Despite the new nuanced position by TML during the 2013 session, very few EDC bills were filed,
and even fewer passed. Two bracketed bills passed giving the Port Arthur EDC additional spending
authority. Another bill, H.B. 2473 by Deshotel, was signed into law after narrowly being approved
by the House on a 70-69 vote. H.B. 2753 would broaden the authority of all EDCs to use EDC
sales tax revenue for housing facilities at public state colleges.
Only two bills directly affecting EDCs passed in 2015. One was H.B. 157 by Larson, which
provides that a city may hold an election to adopt an EDC sales tax in any increment of one-eighth
of one percent (among many other things). The other, H.B. 2772 by Martinez, authorizes certain
EDCs located near the border to spend EDC funds on specified transportation facilities.
In 2017, TML priority legislation passed in the form of H.B. 3045 by Dale that authorizes a city
to hold an election to reduce or increase the rates of various city sales taxes. Few other bills of any
significance were filed that would have affected EDCs, and no other EDC bill was passed into law.
The only bill relating to EDCs that passed in 2019, S.B. 450 by Powell, simply moved the deadline
for submitting EDC annual reports to the comptroller from February 1st of each year to April 1st.
One bill that did not pass, but is worth mentioning, was H.B. 1221 by Patterson. H.B. 1221 would
have authorized a city to hold an election to spend Type A and Type B EDC revenue on public
safety and infrastructure expenses. When the bill was heard in committee, it was opposed by
several EDC officials. Meanwhile, the bill author, Representative Jared Patterson (R-Frisco)
provided the following prescient quote at the committee hearing: “This is a new day… . We’ve
heard from a number of cities who have claimed that they will…maybe not be able to hire police
and fire as a result of [revenue cap legislation]. This does provide another option for our local
communities to use those funds…should they need to.”
The TML Legislative Program provides that the League: (1) take no position on legislation
that would broaden the authority of Type A or Type B sales tax corporations; and (2) oppose
legislation that would limit the authority of Type A or Type B sales tax corporations
statewide, but take no position on legislation that is regional in scope and that is supported
by some cities in that region.

ISSUING CITY DEBT
Outside of property tax reform, perhaps no issue relating to municipal revenue and finance has
generated more attention over the past several sessions than local debt. Although numerous bills
had been filed prior to the 2013 session that would have made it more difficult for cities to issue
certain debt obligations, the outcry against the perceived endemic growth of local debt reached a
fevered pitch starting with the 2013 legislative session. All of this in spite of the fact that statecollected data showed that local government debt (and city debt, in particular) is increasing a
significantly lower rate than was state debt.
Nevertheless, heading into the 2013 legislative session, Comptroller Susan Combs sharpened her
focus on the issue by publishing a report on the problems associated with the issuance of local
debt. On January 2013, Combs authored an article that ran in the Wall Street Journal entitled Debt
Excess Even Lives in Texas in which she claimed that local elected officials choose to deliberately
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hide-the-ball from the citizens they represent with regard to debt: “Unchecked and invisible debt
and out-of-control spending are putting the nation in real jeopardy, and too many public officials
seem happy to keep you in the dark. It's up to you to demand that the lights be turned on—before
it's too late.”
Even more problematic than the then comptroller’s articles, however, were the comprehensive
local debt bills she had filed by the chairman of the Senate Finance Committee and chairman of
the House Appropriations Committee in 2013—S.B. 14 and H.B. 14. As filed, the bills would have
impacted cities in three major ways: (1) required cities to include various types of financial
information on the actual ballot proposition for a bond election, including the total and per-capita
amounts principal and interest required to pay all outstanding debt (including non-tax-supported
debt), the principal and interest of the bonds to be authorized, as well as other estimations of
interest rates and maturity dates for the bonds to be authorized, among other things; (2) required
the preparation of an annual financial report that contains information on each city fund as well as
information on the city’s debt obligations, and required every city to post the report on its website
or Facebook page; and (3) imposed limitations on the issuance of certificates of obligation (COs),
such as expanded notice when issuing COs, limitations on how often COs could be issued, and
lessening the threshold number of voters needed to petition to force an election on the issuance of
a CO from five percent of the qualified voters of the city to five percent of the total number of
voters that voted in the most recent gubernatorial general election in the city.
Conventional wisdom dictated that comprehensive bills on local debt sponsored by arguably the
two most powerful committee chairmen in the House and Senate, and being pushed as a number
one priority by the comptroller stood a pretty good chance of passing. The League testified against
the bills in committee, but also worked to make beneficial changes to the bills with the sponsors
and other interested groups as the bills progressed through the process. By the end of the session,
the above provisions of the bills had been modified significantly: A more appropriate amount of
financial information would be included in the bond election order only (not on the actual ballot),
annual reporting requirements were lessened, and many of the limitations on issuance of COs were
lifted. By the time H.B. 14 by Chairman Pitts arrived on the House floor, the League no longer
actively opposed the legislation, although the League was also not supportive of it.
Just as debate began on H.B. 14 on the House floor, a point of order was raised against the bill and
sustained, effectively killing the bill. The focus then shifted to S.B. 14, Chairman Williams’
companion bill to H.B. 14. The bill was overwhelmingly approved by the Senate on a 29-1 vote.
S.B. 14 made it all the way to the House floor with only a few days left in the regular session,
where it met the same fate as H.B. 14 and was killed on a point of order.
A number of other city-debt related bills were filed in 2013, many of them containing individual
components of the omnibus local debt bills, H.B. 14 and S.B. 14. The only bill regarding city debt
issuance that passed, S.B. 637 by Paxton, contained some similar provisions regarding bond
election notice as the two more comprehensive bills. As passed, S.B. 637 requires cities to include
various types of information in the election order for a debt election, including information on the
debt being issued, total outstanding tax-supported debt, tax rates resulting from the debt issuance,
and more. In addition, the election order must be posted in each polling place, on the city’s website,
and in three other public places in the city. The League did not oppose S.B. 637, as it represented
a preferable alternative to the initial proposal in H.B. and S.B. 14 that would put misleading
information in the actual ballot proposition.
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H.B. 2176 by Kolkhorst would have placed the same restrictions on city issuance of COs as
provided by H.B. and S.B. 14. This bill received a hearing in House Urban Affairs, and despite the
League’s opposition, was reported favorably from the committee. Fortunately the bill did not make
it to the House floor. However, with the passage of S.B. 637, which addressed many of the
perceived deficiencies in election notices for debt elections, it seems relatively likely that some
legislators will turn their focus to limiting city’s ability to issue COs. The primary concern of the
former comptroller and some legislators has been that COs do not require an upfront election, but
only require an election if the citizens petition for one within 30 days of receiving notice of the
issuance. This has led to a focus on COs in recent years, even though the annual city issuance of
COs hasn’t increased over 2008 levels, and issuing COs actually can save cities millions in interest
costs as compared to other debt obligations, like revenue bonds.
Not surprisingly, several bills were filed in 2015 that would address local debt. Momentum
coalesced around H.B. 1378 by Flynn, a debt reporting bill that was ultimately passed and was
signed into law. In addition to requiring every city to complete an annual report containing
information about issued and outstanding debt, H.B. 1378 also prohibits a city from issuing a CO
for a project that was rejected by the voters at a bond election during the preceding three years.
S.B. 310 by Campbell would have added notice requirements and reduced the petition threshold
to call elections on COs. The bill was approved by the Senate late in the session but never made it
to the floor of the House.
Several bills were filed that would have required varying degrees of additional financial
information to be included in any proposition language at a bond election. S.B. 1041 by
Bettencourt was the ballot language bill that gained the most traction, getting approved by the
Senate and the House Elections Committee before stalling in the House Calendars Committee.
One other troubling bill, H.B. 1283 by Simmons, would have only allowed city debt elections to
take place on the November uniform election date. The bill was reported from House Elections
Committee but did not advance further. Various iterations of the same bill have been filed in the
two sessions since.
One new approach in 2017 to combat local debt issuances was legislation that provided a debt
election was not valid unless a certain percentage of registered voters showed up to vote. The only
such bill to receive a committee hearing was S.B. 702 by Huffines. As filed, S.B. 702 would have
required turnout of 33 percent of the registered voters of a political subdivision in order for a bond
election to take effect. The threshold was amended to 15 percent after the committee hearing. The
bill was voted from committee but moved no further. The irony of this new idea is that it comes
from legislators who appear to be very concerned with local government spending, yet they are
willing to author legislation that could waste taxpayer dollars on invalid elections.
The 2019 session was an active one for local debt bills. H.B. 440 by Murphy passed and was signed
into law. Though H.B. 440 affected school districts more than cities, the bill contained one
generally-applicable provision requiring a political subdivision that maintains a website to include
a sample ballot for their debt election on the website for the 21 days before the election. It also
provided that a political subdivision may not issue general obligation bonds if the weighted
average maturity of the bonds exceeds 120 percent of the reasonably expected weighted average
economic life of the improvements and personal property financed with the issue of the bonds.
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Another bill that passed, S.B. 30 by Birdwell, requires that each single specific purpose for which
bonds requiring voter approval are to be issued must be printed on the ballot as a separate
proposition. The stated goal of the legislation was to prevent a local government from including
an unpopular expenditure with a popular expenditure in the same proposition in order to facilitate
the passage of the more unpopular one.
The most city-significant local debt bill that passed in 2019 was H.B. 477 by Murphy. Among
other things, H.B. 477 requires a political subdivision with a population of at least 250 to create a
voter information document for each debt proposition to be voted on at an election. The voter
information document must include the ballot language, a table that contains information about
the principal and interest (both of the debt to be issued and of all outstanding debt), the estimated
maximum annual increase in the amount of taxes imposed on a homestead with a $100,000 value,
and any other information the political subdivision considers necessary to explain the information
in the voter information document. This language could be seen as a compromise of sorts – more
transparency for the voter in a debt election without putting all of the information on the ballot
itself to potentially confuse the voter in the voting booth.
H.B. 477 also contained some language related to COs. The bill adds contextual information to the
notice of intention to issue a CO, extends the timeframe to publish newspaper notice of the
intention to issue a CO from 30 days to 45 days before passage of the ordinance, and requires the
notice to be placed on a city’s website for at least 45 days before the passage of the ordinance, as
well.
The most significant threat to the ability of cities to issue COs, however, came during the S.B. 2
debate in 2019. Though it was later stripped out of the final bill, at one point S.B. 2 contained a
provision excluding certificates of obligation and other debt instruments that aren’t approved by
the voters and are payable solely from property taxes from the definition of debt for property tax
rate setting purposes. This means that cities would have had to pay back CO debt through their
maintenance and operations tax rate instead of the debt service component of their tax rate. Put
differently, certificates of obligation would have counted against a city’s voter-approval tax rate,
which was already lowered to 3.5 percent under SB 2. It’s likely that that proposal resurfaces in
2021.
The committee should discuss the League’s position on a number of aspects of city debt issuance,
like requiring extensive financial information on a ballot for an election to approve issuance of a
debt, requiring other increased notice and reporting requirements relating to city debt, requiring
all debt elections to be held on the November uniform election date, and placing restrictions on
the ability to issue a certificate of obligation or other debt instrument that does not require an
upfront election.
The TML Legislative Program provides that the League oppose legislation that would erode
the ability of a city to issue debt.
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MAJOR EVENTS REIMBURSEMENT PROGRAM
Before undergoing a name change and having administration duties shift to the governor’s office
in 2015, the Major Events Trust Fund was a program administered by the comptroller to offer
incentive funding that helps Texas cities and counties host major sporting events and conventions.
Eligible events still include, among other things, NCAA Final Four basketball games, the Super
Bowl, Academy of Country Music Awards, and national political conventions of the Republican
or Democratic National Committees. After a site selection organization receives an application
from a city or county and chooses to bring an event to Texas instead of another state, the city or
county can apply for funding from the Major Events Trust Fund to offer as an incentive to the
organization. The money spent from the Major Events Trust Fund is repaid into the fund in part
by cities and counties through incremental sales tax, mixed beverage tax, and/or hotel occupancy
tax gains that result from the major event that takes place.
In 2012, the administration of the Major Events Trust Fund by the comptroller garnered some
political attention. Specifically, some politicians and other groups had called into question the
comptroller’s ability to use the fund to pay for certain events, like the Cotton Bowl, that have
traditionally been held in Texas. The criticism concerning the use of the fund led Texas Land
Commissioner Jerry Patterson to recently request an attorney general’s opinion regarding the
comptroller’s authority to spend Major Event Trust Fund dollars to attract the Formula 1 race to
the Austin area after it appeared that the organization sponsoring the event had already settled on
bringing the event to central Texas.
Up until that point, the existence and use of the Major Events Trust Fund had been relatively noncontroversial. In fact, the legislature adopted a number of bills over the last several legislative
sessions that would add events to the list of proper uses of the Major Events Trust Fund without
any apparent opposition.
As expected, legislation was filed in 2013 to place some limitations on how the Major Events Trust
Fund, as well as the closely-related Events Trust fund, could be utilized. S.B. 1678 by Deuell made
several changes to the way the Major Events Trust Fund and Events Trust Fund operate, including
adding eligibility, reporting, and disbursement requirements for both funds. S.B. 1678 passed both
houses by a significant margin and was signed into law.
In 2015, legislation passed changing the name of the Major Events Trust Fund to the Major Events
Reimbursement Fund. In addition S.B. 633 passed, which transferred administration of the Major
Events Reimbursement Program and Events Trust Fund (among other funds) to the office of the
governor. In addition, S.B. 633 added several events to the list of eligible events for funding from
the Major Events Reimbursement Program.
While a small handful of bills were filed in 2017 that would have abolished the Major Events
Reimbursement Program, along with the other similar state incentive funding programs, none of
them were seriously considered and none received a committee hearing. Nothing was filed in 2019
that would have abolished the Major Events Reimbursement Program. The only bill to pass
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impacting the program was a bill that codifies the events reimbursement program statutes in
Government Code Chapters 475 to 480.
The TML Legislative Program provides that the League oppose legislation that would limit
or eliminate the current flexibility of the Major Events Reimbursement Program as a tool
for cities to attract or host major events and conventions.
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ANNEXATION
Up until 2017, Texas granted broad annexation power to all of its home rule cities. According to
many national authorities, that power was the primary difference between the flourishing cities of
Texas and the declining urban areas in other parts of the nation.
That year, the regular and special sessions turned out to be an all-out assault on annexation
authority. Ultimately, S.B. 6 (Campbell/Huberty) passed and became effective on December 1,
2017. On final passage in the House, Representative Huberty proclaimed that, “Citizens have
rights, cities don’t.”
With that, municipal annexation as it existed for over a century is over. The bill required landowner
or voter approval of annexations in the state’s largest counties (those with 500,000 population or
more) and in counties that opt-in to the bill through a petition and election process.
In 2019, H.B. 347 completely closed the book on unilateral annexations in every county. The bill
ends most unilateral annexations by any city, regardless of population or location. Specifically, the
bill makes most annexations subject to the three consent annexation procedures that allow for
annexation: (a) on request of the each owner of the land; (b) of an area with a population of less
than 200 by petition of voters and, if required, owners in the area; and (c) of an area with a
population of at least 200 by election of voters and, if required, petition of landowners; and (3)
authorizes certain narrowly-defined types of annexation (e.g., city-owned airports, navigable
streams, strategic partnership areas, industrial district areas, etc.) to continue using a service plan,
notice, and hearing annexation procedure.
Many analysts believe that S.B. 6 and H.B. 347 are some of the most detrimental pieces of
legislation to pass in the last century. With the population in the state’s largest counties expanding
exponentially, the loss of planning and financial control may bring massive problems to
transportation, utilities, and land use planning, as well as financial problems for cities. So, how did
we get here?
The modern story began in 1997. Scores of annexation bills were filed, and legislative committees
held numerous hearings on these bills in front of raucous, “standing room only” crowds. City
officials from all over the state testified before these committees and contacted their legislators on
this issue. In the end, all efforts to erode municipal annexation authority were defeated.
The lieutenant governor and the speaker of the house each appointed legislative committees to
study this issue during the 1997-98 legislative interim. These committees held hearings throughout
the state – again hearing from numerous “annexation reformers” and city officials.
The 1999 legislative session turned out to be the start of major reforms. In December 1998, the
chairman of the Senate Intergovernmental Relations Committee filed S.B. 89, a massive rewrite
of Texas annexation laws. TML and city officials testified numerous times, offered amendments,
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and worked to eliminate or modify the more onerous provisions. Although the bill dramatically
changed annexation laws, it contained several key provisions that mitigated the more onerous
requirements. Most of the major concerns of cities had been addressed.
In every session that followed, bills were filed that would have required a vote of those in the area
a city wished to annex. TML, to stave off the assault, commissioned a study of the economic
benefits of annexation for cities and the state as a whole. The resulting report, issued by The
Perryman Group on April 14, 2003, showed that overly restrictive annexation policies would harm
the Texas economy by reducing the gross state product, personal income, sales, employment, and
population. The study identified election bills as drastically reducing or eliminating annexations
and thus damaging the state’s economy. It concluded that the election requirement on annexation
would have meant that “the entire character of the Texas economy will be changed in a way which
notably limits its capacity to support future growth and prosperity.” Restricting annexation would
result in a loss of more than $300 billion in gross state product over the next 30 years, according
to the report. In addition, the state would lose 1.2 million jobs and 2.3 million in population.
Without annexation authority, the report says, core urban areas would deteriorate, eroding the
viability of central cities, diminishing support networks, and imposing future costs on the entire
metropolitan region. As a result, prospects for business locations, expansions, and retentions would
be negatively affected. Hopefully, the dire consequences in the report won’t come to fruition
following the 2017 and 2019 reforms.
Legislators continued to file restrictive legislation. The big news of the 2007 session was a bill that
requires a mandatory offer of a development agreement in lieu of annexation for agricultural and
other rural land. The bill passed, and the non-annexation agreement is still a prerequisite to any
annexation.
Annexation reformers often try to frame their arguments in terms of “property rights.” In fact,
annexation has little to do with property rights, and much more to do with the system of
intergovernmental finance in Texas. Under that system, the state relies on cities to provide various
services that benefit the local and state economies, but provides virtually no financial assistance to
cities to provide those services. Nevertheless, one interim report concluded that “[i]n practical
terms, it can be stated that municipal governing bodies are not accountable to any higher authority
for the actions that they take when annexing new territory, with the exception of their own citizens
at the ballot box at some future point in time.”
As with each interim before it, the House Committee on Land and Resource Management issued
its interim report in 2015 on the following charge:
Examine population growth in Texas cities and the impact the growth has had on housing,
available land resources, city centers, businesses, and the state’s economy. Evaluate
Texas’ preparedness to respond to future growth and ensure economic stability. (Joint
charge with the House Committee on Urban Affairs) In reviewing this charge, the
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committee focused on the annexation, zoning, and other regulation of land use to ensure
Texas’ ability to sustain the population growth and ensure economic stability.
In an unusual recommendation, the report stated that “the majority of the committee remains silent
on recommendations due to the complaints being isolated to certain areas of the state and
unintended consequences [of changes based on that].” Another section of the report titled “other
recommendations” wasn’t entirely clear, but appeared to require a vote prior to annexation, and to
erode municipal authority in the ETJ.
Specifically, “a majority vote from the citizens of an ETJ area must take place to decide annexation
between the ETJ and city. The area must be as wide as it is away from the current city limits, unless
it is an ETJ within city limits. Prior to annexing outside the existing city limits, cities must annex
areas within city limits that may not be already a part of the city.” In addition, the report stated that
“ETJ’s need to be reduced to ½ mile for all cities. Currently larger cities have a massive advantage
over smaller cities that are having their growth stifled. This measure would only apply if a vote of
the citizens of the ‘to be’ annexed area is not required.”
Legislation to limit municipal authority in this area was a certainty in 2015, and it came in the form
of H.B. 2221 by Representative Dan Huberty (R – Kingwood). The bill would have done many
things, but the most harmful provisions in the bill would have required strict voter approval of an
annexation of an area with more than 200 residents. (Under the bill, other annexations required a
vote if triggered by a petition.)
League staff, along with several city officials, testified against the bill in the House Land and
Resource Management Committee. In spite of that testimony, it was voted out of committee.
According to Representative Huberty’s staff:
Back in the 1990’s Kingwood was forcefully annexed by the City of Houston…No one
living in Kingwood wanted to be annexed at all, but they had no choice in the matter. To
this day, the people of Kingwood still despise the relationship that they have with the City
of Houston. My boss was in Kingwood throughout the annexation process and saw how
invasive the annexation was to his community. This bill is an attempt to ensure that this
does not happen to any other group of property owners.
Legislation was passed more than a decade ago to address the complaints of the residents of
Kingwood. That legislation, Senate Bill 89 in 1999, was a hard-fought compromise that ensures
appropriate services to highly-populated areas. But it didn’t require an election prior to a city
annexing. Still, an election requirement wasn’t put in place because key legislators understood that
cities support the state’s economy through the services they provide.
Texas ranks very low (45th) among the states in total per capita tax burden. Telling, however, is
the fact that it ranks much higher (27th) in local taxes per capita. The reason is that, compared to
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those in other states, Texas cities and other local governments pay for more services that benefit
the entire state, and unlike other states, Texas cities receive little state-generated revenue.
When annexation authority for Texas cities was severely curtailed, Texas became the only state in
the nation that denies both state financial assistance and annexation authority to its cities.
Opponents of annexation cannot point to a single state that has restricted annexation authority
without implementing fiscal assistance programs under which the state helps cities pay for the
infrastructure on which the entire state depends. If San Antonio, for example, had the same
boundaries it had in 1945, it would contain more poverty and unemployment than Newark, New
Jersey. The failure to annex prosperous, surrounding areas was partially responsible for the
unprecedented bankruptcy of Detroit. With a popular vote requirement, Texas cities may – over
time – languish economically as so many northern cities do.
The current legislature lost sight of the reasons behind annexation. In the process, it may have
dealt a punishing blow to Texas. In a state that adds 1,000 people each day to its population,
annexation limitations will curtail the ability of cities to manage that incredible growth. That being
said, city officials in Texas are resilient and hopefully will find innovative ways to keep the Texas
miracle alive.
One new issue relating to the authority of a city to annex property on the request of a property
owner bears mention. Recent reforms have, perhaps unintentionally, made annexing across a road
impossible in some instances. House Bill 347 from last session eliminated unilateral annexation
by any city. (S.B. 6 from 2017 had already done that for cities in the largest counties.) The law
still allows for annexation at the request of a property owner.
Property to be annexed must be in a city’s extraterritorial jurisdiction and must touch the existing
city limits. Most agree that a city may not annex “islands” of municipal territory. It is very common
that a petitioner’s property is across a road or a short distance from the existing city limits.
For over a century, that’s never been a problem. A home rule city could have included the road
pursuant to the unilateral annexation authority granted by its charter, and a general law city had a
statute (Local Government Code Sec. 43.103) allowing it to include the road. However, H.B. 347
took both away.
Here’s the only way a city can cross a road now:

“Local Gov’t Code Sec. 43.1055. ANNEXATION OF ROADS AND RIGHTS-OF-WAY.
Notwithstanding any other law, a municipality may by ordinance annex a road or the right-of-way
of a road on request of the owner of the road or right-of-way or the governing body of the political
subdivision that maintains the road or right-of-way under the procedures prescribed by Subchapter
C-1.”
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The Texas Department of Transportation has indicated that it will not petition a city to include a
state highway, except perhaps in limited circumstances. Whether county commissioners courts
across the state will do so is unclear. Current law also allows a railroad to essentially veto a
landowner’s request.
The inadvertent repeal of prior laws, along with the adoption of the section above, thwarts a
landowner’s ability to come into a city (typically because the landowner seeks municipal services
or protections). League staff is already working with legislators to fix this issue by simply
reinserting the authority for a city to bring in a landowner who wants to be annexed by making the
area contiguous to the city limits.
The TML Legislative Policy Committee on Advocacy Strategy, which meet in February 2020, has
already recommended to the TML board of directors the following position in relation to the fix:

The League should seek introduction and passage of legislation that would authorize a
city to annex across a road to bring a voluntarily-requested area into the city limits.
The existing provision in the current program provides that:
The TML Legislative Program provides that the League should oppose legislation that would
erode municipal authority related to development matters, including with respect to the
following issues: (1) annexation, (2) eminent domain, (3) zoning, (4) regulatory takings, (5)
building codes, (6) tree preservation, and (7) short-term rentals.

EMINENT DOMAIN
Background
Cities and other governmental entities must acquire land for a variety of reasons. If a city is unable
to negotiate with a property owner for property acquisition, the city may condemn the property
through the process of eminent domain. The city must strictly follow legal procedures. The city
must make a determination of public use (but, see discussion of limitations on eminent domain for
economic development purposes, below), and it must engage in good faith negotiations with the
property owner to acquire the property. If negotiations fail, the city must file, in court, a petition
for condemnation. The court then appoints three special commissioners.
The commissioners hold a hearing, during which the city and other parties appear and present
evidence as to the compensation to be paid. The commissioners make a written determination of
the compensation to be paid. If the award is less than what was offered by the city, the property
owner pays all costs. If the award is more than what was offered by the city, the city pays all costs.
The commissioners must determine the market value of the property at the time of the hearing. If
only a portion of the tract is being condemned, the effect on the remaining property is included in
the compensation. If a party is dissatisfied with the award, objections must be filed with the court.
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If objections are filed, the award is appealed and a new trial is conducted by a court in a judicial
proceeding.
Modern eminent domain reform came after a handful of highly-publicized condemnations,
followed later by the U.S. Supreme Court’s opinion in Kelo v. New London, grabbed the attention
of the legislature. In these condemnations, cities condemned property to sell to private businesses
for economic development. An article in a 2004 edition of the Dallas Business Journal stated that:
When tax-hungry public officials in Texas team up with land-hungry private
developers, innocent home and business owners standing in the way are likely to
get mugged city hall style. Once the city declares them public outcasts, their land
is forcibly purchased at a price the government deems “fair” and then passed to a
developer whose plans for the property will boost tax revenue.
Under current law, before a city condemns property, the city council must determine that the
condemnation serves a public use. The council’s decision has always been subject to judicial
review, and local officials have always maintained that deciding what constitutes a public use
should be done by the city council, the elected officials closest to the people, rather than by the
state. TML knew that condemnations for economic development would eventually result in
legislation designed to curtail that authority. Nothing of interest happened during the 2005 regular
session, but the following special sessions – and every session since – led to a firestorm of
controversy regarding the issue. The following sections discuss different parts of eminent domain
reform.
Kelo: Eminent Domain for “Economic Development Purposes”
In 2005, the United States Supreme Court issued its opinion in Kelo v. City of New London,
Connecticut. Under that opinion, the decision to use eminent domain authority for economic
development was left to local officials, and those officials were authorized to determine whether
using that authority serves a “public use.”
Many newspaper reports led readers to believe that cities would use this “new” authority to “seize”
property, “bulldoze” homes, and “grab” everything that stands in the way of increased tax revenue.
News articles and popular banter regarding the case usually painted a picture of a little old
woman’s home being bulldozed to make way for a huge corporation’s project. A feature-length
movie, “Little Pink House,” was released in 2017. In reality, the Kelo case was about community
leaders trying to save the economic viability of their city and its residents.
But in no time at all, numerous Texas legislators spoke out in favor of amending the Texas
Constitution to prohibit condemnation for “economic development” purposes. Several lawmakers
filed proposed constitutional amendments to do just that. Some of this legislation was dangerously
broad and would have applied to political subdivisions, but not to the state.
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In the end, a 2005 compromise bill (S.B. 7) became the first vehicle for restricting eminent domain
for economic development. That bill, which passed during the second special session, restricts the
use of eminent domain authority as follows:
1. Provides that neither a governmental nor private entity may take private property through
the use of eminent domain if the taking: (a) confers a private benefit on a particular private
party; (b) is for a public use that is merely a pretext to confer a private benefit on a particular
private party; or (c) is for economic development purposes, unless the economic
development is a secondary purpose resulting from community development or municipal
urban renewal activities to eliminate an existing affirmative harm to society from slum or
blighted areas.
2. Establishes numerous exceptions to the prohibitions listed in number 1 above, including:
(a) transportation projects, including but not limited to railroads, airports, or public roads
or highways; (b) ports, navigation districts, and certain conservation and reclamation
districts; (c) water supply, wastewater, flood control, and drainage projects; (d) public
buildings, hospitals, and parks; (e) the provision of utility services; (f) certain sports and
community venue projects; (g) the operations of certain common carriers and energy
transporters; (h) waste disposal projects; or (i) libraries, museums, and related
infrastructure.
Process Reform
A 2006 interim legislative committee ultimately concluded that “Senate Bill 7 provided a good
beginning for eminent domain reform in Texas. The diligent work of interim committee members
and other parties has provided a solid foundation for comprehensive eminent domain legislation
in the 80th Legislature.”
Based on that conclusion, more than twenty bills and joint resolutions (proposing constitutional
amendments) were filed that would have made numerous changes to eminent domain were filed.
The bill that ultimately became the omnibus eminent domain bill for the 2007 session was H.B.
2006. That bill, which was vetoed by the governor, would have made numerous changes to eminent
domain laws.
Governor Perry vetoed H.B. 2006 because he claimed it would have cost the state and certain
counties up to $1 billion for future highway projects. The governor’s veto message stated that “[i]t
is important to balance the rights of Texas landowners whose land is acquired through eminent
domain against the needs of the greater taxpaying public. In essence, the state and local
government would be over-paying to acquire land through eminent domain in order to enrich a
finite number of condemnation lawyers at the expense of Texas taxpayers.”
In 2009, the legislature passed a constitutional amendment that attempted to define “public use.”
In a strange political compromise, the law essentially combined language from House and Senate
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versions to come up with an odd amalgamation of a definition. As approved by the voters in
November of 2009, H.J.R. 14 provides that no person’s property shall be taken, damaged, or
destroyed for or applied to a “public use” without adequate compensation being made, unless by
the consent of such person, and only if the taking, damage, or destruction is necessary for: (1) the
ownership, use, and enjoyment of the property, notwithstanding an incidental use, by the state, a
political subdivision of the state, or the public at large or an entity granted the power of eminent
domain under law; or (2) the elimination of urban blight on a particular parcel of property. The
resolution also provides that a “public use” does not include the taking of property for transfer to
a private entity for the primary purpose of economic development or the enhancement of tax
revenues, and that on or after January 1, 2010, the legislature may enact a law granting the power
of eminent domain to an entity only with a two-thirds vote of all members elected to each house.
In 2011, the legislature ultimately passed a significant “process reform” bill in the form of S.B.
18. Many thought process reform was done at this point. Not true.
In 2015, and continuing into the 2016 interim, legislators seemed to be most focused on the amount
of money a property owner receives when the government, a pipeline company, a railroad, or a
utility acquires property. One idea received the most attention. It came in the form of H.B. 3339
(Burkett), H.B. 3065 (Fallon), and S.B. 474 (Kolkhorst), which would have provided that, if the
amount of damages awarded by the special commissioners is at least 10 percent greater than the
amount the condemnor offered to pay before the proceedings began or if the commissioners’
award is appealed and a court awards damages in an amount that is at least 10 percent greater
than the amount the condemnor offered to pay before the proceedings began, the condemnor
shall pay: (1) all costs; and (2) any reasonable attorney’s fees and other professional fees incurred
by the property owner in connection with the eminent domain proceeding.
Those bills did not pass, but the Senate State Affairs Committee was charged to study the issue
during the 2016 interim. At a March hearing, the committee considered the following charge:
Gather and review data on the compensation provided to private property owners for
property purchased or taken by entities with eminent domain authority. Examine the
variance, if any, between the offers and the fair market values of properties taken through
eminent domain. Make recommendations to ensure property owners are fairly
compensated.
Invited witnesses included representatives from the Texas Department of Transportation, Texas
Farm Bureau, electric utilities, gas pipelines, and various landowner groups. Testimony focused
on the amount landowners receive when their land is taken using eminent domain. As one would
expect, landowners testified that awards should be higher, and condemning entities testified that
the process is working as it should.
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The main idea discussed by reformers is that a condemnor, including a city, should pay the
landowner’s attorney fees and costs if the final award is some percentage greater than the initial
offer. (This is what the 2015 proposed bills mentioned above would have required.)
Those familiar with eminent domain practice know that to be a difficult change for cities. A city’s
initial offer is – by law – based upon an appraisal obtained by the city. The fair market value and
final award are then determined by negotiating or submitting the issue to a special commissioners
hearing. The fact that a city “negotiates up” to avoid litigation doesn’t necessarily mean that its
initial offer was “lowballed.”
League staff was also asked to testify, and pointed out that – according to recent U.S. Census
numbers – the more than 1,000 people per day added to the Texas population in 2014-2015 didn’t
move to rural areas. They moved to cities. And that movement means that cities will need to
judiciously use eminent domain for streets, utilities, and other vital public infrastructure.
City officials absolutely want the process to be fair, but they also can’t allow it to become so
expensive as to be useless.
A coalition of reformers (including the Farm Bureau and the Texas and Southwestern Cattle
Raisers Association) continues to press hard for more compensation to landowners. A number of
bills that would further reform the use of eminent domain were filed in 2017, and both the House
Committee on Land and Resource Management and the Senate State Affairs Committee held
hearings on most of the bills, but nothing passed. In 2019, the legislation was back. Except for one
random amendment making the reform apply to cities, the legislation was focused almost
exclusively on alleged abuses by gas pipeline operators. Again, though, no legislation passed.
In November 2019, Lieutenant Governor Patrick issued a joint interim charge to the Senate Natural
Resources and Economic Development and Water and Rural Affairs Committees to “examine
current law regarding the balance of private property rights and continued improvement in oil and
gas infrastructure. Make recommendations to ensure stability between private property owner
protections and emergent oil and gas infrastructure.” Of note, eminent domain was previously
heard in the Senate State Affairs Committee.
In December 2019, Speaker Bonnen issued interim charges to House standing committees. The
House Committee on Land and Resource Management received two eminent domain related
charges. The first directs the committee to review, in conjunction with the attorney general, the
“landowner’s bill of rights” that has to be provided to a property owner prior to a city attempting
to acquire property and whether any changes should be made to “enhance the landowner’s
understanding of the condemnation process” and render the bill of rights more “user friendly.” The
study will also make recommendations to the legislature regarding whether the statute establishing
the bill of rights should be more prescriptive in mandating its content. The Coalition for Critical
Infrastructure has suggested updating the bill of rights and putting it in plain English for the past
two sessions, so this charge is welcome. The committee will also study property owners’ rights
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regarding repurchase of property acquired by eminent domain in which actual progress has not
been made. This issue has been the subject of unsuccessful legislation for at least the past three
sessions.
The League is currently part of a coalition of entities with eminent domain authority called
the Coalition for Critical Infrastructure (CCI). CCI and its many members worked diligently with
bill authors and landowner groups to provide more transparency in the process and appropriate
compensation to landowners.
It seems possible that, through continuing negotiations, a workable solution can be negotiated that
is better for landowners and meets the infrastructure needs of our growing state. Such legislation
might not even affect cities at all.
The TML Legislative Program provides that the League should oppose legislation that would
erode municipal authority related to development matters, including with respect to the
following issues: (1) annexation, (2) eminent domain, (3) zoning, (4) regulatory takings, (5)
building codes, (6) tree preservation, and (7) short-term rentals.

ZONING/RELIGIOUS AND HISTORICAL LAND USE/REGULATORY
TAKINGS
Zoning
Zoning is the division of a city into districts that permit specific land uses, such as residential,
commercial, industrial, or agricultural. Zoning authority empowers a city to protect residential
neighborhoods, promote economic development, and restrict hazardous land uses to appropriate
areas of the city. It is designed to lessen street congestion; promote safety from fires and other
dangers; promote health; provide adequate light and air; prevent overcrowding of land; and
facilitate the provision of adequate transportation, utilities, schools, parks, and other public
facilities.
Chapter 211 of the Texas Local Government Code contains many procedural requirements that
must be followed when a city zones property, including strict notice and hearing provisions. The
requirements ensure that city and neighborhood residents have a strong voice anytime a zoning
change is considered. In addition, Chapter 211 provides for the creation of a planning and zoning
commission to make recommendations on the adoption of the original regulations, as well as to
hear proposed amendments. Also, a board of adjustment may be appointed to hear requests for
variances from the regulations.
Zoning authority is often demanded by the residents of cities. Citizens, acting through
neighborhood and preservation groups, generally support it. In essence, zoning grants a city the
authority to prohibit detrimental uses and to promote beneficial uses. For example, zoning
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authority allows a city to prohibit lead-smelting plants or junkyards from being located in or near
residential areas, thereby protecting quality of life and property values for residents. In modern
times, zoning has changed to include mixed-use developments designed to lessen traffic
congestion and increase quality of life. Without zoning authority, the property values in a city
would almost certainly drop.
As with all issues that affect the residents of a city, the power to zone is best exercised by the level
of government that is closest to the people. For example, most would agree that a person from a
small town in the Panhandle cannot possibly know what type of zoning is best for a large coastal
city. Despite this fact, the legislature has considered bills in the past that would have overturned
the zoning decisions of individual cities.
In recent years, a handful of cities – in response to “tear-down” development in established
neighborhoods – have enacted ordinances to restrict the size and shape of new homes in certain
areas of the city. The ordinances are enacted to preserve the character of existing communities.
These ordinances are commonly referred to as “McMansion ordinances.” In response to the
ordinances, lawmakers in 2007 debated two bills that would have essentially overruled the
ordinances. H.B. 1732 and H.B. 1736 would have limited the ability of a city to preserve the
character of existing communities through McMansion ordinances. Neither bill passed, but each
was designed to undermine local planning.
In another situation in 2007, a state representative from the Houston area filed a bill to force a
central Texas city to rezone a specific parcel of property. The city had rejected the rezoning
application of a prominent developer. The bill was left pending in committee. Similar bills (e.g.,
H.B. 3397 in 2009) were filed in subsequent sessions, but nothing passed. Another detrimental
bill, considered in 2009 (H.B. 4144), would have provided, among many other things, that a
landowner may petition the county commissioners court to overturn a city’s zoning decisions. A
similar bill, H.B. 3513, was introduced in 2013. And the issue was back in 2015 with H.B. 3701.
For the 2014 interim, the House Land and Resource Management Committee received the
following interim charges that could produce detrimental recommendations:


Study current regulatory authority available to municipalities in their extraterritorial
jurisdiction. Examine how citizens are involved in the zoning process, and make necessary
recommendations to ensure a proper balance between development activities, municipal
regulations, and the effect zoning decisions have on Texas citizens.

The committee’s interim report concluded that:
Zoning exists to support development and to ensure compatible uses occur in proximity
to one another. Zoning does not exist to deny altogether the ability of a landowner to
develop his or her property. Unfortunately, the committee finds a handful of city councils
have misused the zoning and comprehensive planning processes to stymie development
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by imposing on a particular area or specific tracts uses which are not attainable under
real-world marketplace conditions, even in the long-term. This misuse of powers has
imposed uncompensated burdens and financial hardships on private landowners for the
sake of preserving theoretical long-term future public benefits. In the worst instances,
these cities use the requirement set forth in Section 211.004(a) in combination with an
unrealistic and aspirational comprehensive plan to create a “planning trap” that makes
near-term development impossible and can force a private landowner to hold his or her
land in an undeveloped state for years.
Based on that conclusion, H.B. 3701 (the legislation discussed above that would give zoning
authority to county commissioner appointees) was filed and heard, but never made it out of
committee.
Zoning authority has frequently come under attack in the legislature, and bills like those described
above strike at the very heart of local land use decisions.
Municipal zoning ordinances sometimes provide for a change in zoning classification under certain
circumstances. “Downzoning” occurs when the change in classification results in a more restricted
use of the property. For example, changing a zoning classification from “industrial” to
“commercial” is a downzoning. Under this situation, the landowner may have had the ability to
build a manufacturing plant under “industrial,” but that would not be allowed under “commercial.”
Many cities have downzoned in areas where the zoning classifications were old and outdated, and
the change was made to address the current character of the property and the surrounding area.
The Texas Supreme Court has held that downzoning does not usually require that a city pay
compensation to a landowner. In 2004, the Court issued its opinion in City of Glenn Heights v.
Sheffield Development Co., Inc. The decision upholds a city’s authority to impose reasonable
zoning changes. The Court also found that no compensation is required because the downzoning
in that case (smaller to larger residential lots) did not deny the developer all economically
beneficial use of his land, nor did it impose a great economic impact on the developer. However,
the court said, determining whether a regulation goes too far in any particular case is a question of
fact that requires a balancing of the rights of the public and the rights of a private landowner.
While the Glenn Heights decision provides philosophical support for defending against
downzoning legislation, the legislature could always overrule the case by statute. Even though bills
have been filed to directly prohibit downzoning, some legislators continue to attempt to “back
door” the issue of downzoning through a regulatory takings bill (discussed below).
Religious/Historic Zoning
One other component of the zoning issue relates to religious land uses. Most cities allow churches
in most, if not all, zoning districts. If a city does not, it is usually for safety reasons. For example,
it might be inappropriate to site a church in a heavy industrial district. In addition, most cities
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impose the same reasonable health and safety restrictions on churches that they impose on other
property owners. For example, cities require churches to comply with subdivision ordinances and
building codes.
In recent years, some religious organizations have claimed that cities are discriminating against
them by enforcing zoning, subdivision, and building code requirements, even though these
requirements are applied uniformly to all property owners.
The Texas Religious Freedom Act and the federal Religious Land Use and Institutionalized
Persons Act (RLUIPA) provide that a governmental entity may not substantially burden a person’s
free exercise of religion through any exercise of governmental authority (the Texas Act) or
implementation of a land use regulation (RLUIPA) unless the government demonstrates that the
burden furthers a compelling governmental interest and is the least restrictive means of furthering
that interest. These Acts provide a method of redress for religious organizations that claim
discrimination. For example, in the case of Castle Hills First Baptist Church v. City of Castle Hills,
a federal trial judge ruled that the city is authorized to prohibit the major expansion of a church’s
parking lot. However, in the same decision, the judge ruled that the city’s denial of the church’s
request for a specific use permit to use a fourth-floor storage area for a classroom is an
impermissible burden on the free exercise of religion.
In 2011-2017, the legislature considered several bills that would have amended the Texas
Constitution to provide that the right to act or refuse to act in a manner that is motivated by a
sincerely held religious belief may not be burdened unless the government proves it has a
compelling governmental interest in infringing on the specific act or refusal to act and has used
the least restrictive means in furthering that interest. None were successful. The resolutions seemed
deceptively simple, but would overturn decades of judicial precedent relating to the right to
practice religion. How? By removing one word: “substantially.” The current-law judicial test for
determining whether a government practice relating to religion is unconstitutional requires a
“substantial burden” on a person’s ability to practice his or her religion. Under that test, uniform
and generally-applicable regulations won’t usually be found unconstitutional. For example, a
municipal requirement that a place of worship obtain a building permit and comply with uniform
building codes won’t be unconstitutional, because it is not a substantial burden on a person’s ability
to build a worship facility. By removing “substantially,” the resolutions would have struck down
any ordinance that “burdens” religion by even a small amount.
Further, the resolutions would have opened the floodgates for lawsuits seeking protection for every
kind of bizarre religious practice imaginable. Attempts to enforce animal cruelty laws, child
protection laws, health regulations, or public nuisance ordinances against alleged “religious
practices” would bring needless litigation.
In 2017, bills were back in the form of H.B. 2779 (Schaefer); H.B. 3671 (Oliverson) H.B. 3959
(Frank); among others. The League is obviously not opposed to religious freedom, but the bills
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that have been filed would go too far and lead to numerous unintended consequences. In 2019, a
lesser version of an extended religious freedom bill passed. According to the media, the bill (S.B.
1978) was filed “in response to the San Antonio City Council’s decision in March to reject Chickfil-A as a vendor at the city airport, citing the company’s “anti-LGBTQ behavior,” including a
history of donating money to faith-based groups that oppose same-sex marriage.” The bill:
1. prohibits a governmental entity (including a city) from taking any adverse action against
a person based wholly or partly on the person’s membership in, affiliation with, or
contribution, donation, or other support provided to a religious organization;
2. defines “adverse action” in (1) to mean any action taken by a governmental entity to: (a)
withhold, reduce, exclude, terminate, or otherwise deny any grant, contract, subcontract,
cooperative agreement, loan, scholarship, license, registration, accreditation,
employment, or other similar status for or to a person; (b) withhold, reduce, exclude,
terminate, or otherwise deny any benefit provided under a benefit program from or to a
person; (c) alter in any way the tax treatment of a person; (d) cause any tax, penalty, or
payment assessment against a person, or deny, delay, or revoke a tax exemption of a
person; (e) disallow a tax deduction for any charitable contribution made to or by a
person; (f) deny admission to, equal treatment in, or eligibility for a degree from an
educational program or institution to a person; or (g) withhold, reduce, exclude,
terminate, or otherwise deny access to a property, educational institution, speech forum,
or charitable fund-raising campaign from or to a person;
3. excepts from the term “person” in (1): (a) an employee acting within the scope of
employment; (b) a contractor acting within the scope of a contract; or (c) an individual or
a medical or residential custodial health care facility while the individual or facility is
providing medically necessary services to prevent another’s death or imminent serious
physical injury;
4. allows a person to assert an actual or threatened violation of the prohibition in (1) as a
claim or defense in a judicial or administrative proceeding and obtain injunctive relief,
declaratory relief, court costs, and reasonable attorney’s fees, and provides that
governmental and sovereign immunity is waived and abolished to the extent of liability
for such relief; and
5. allows a person to commence an action described in (4) regardless of whether the person
has sought or exhausted available administrative remedies.
Another zoning bill that passed in 2019 was H.B. 2496. That bill dealt with the process by which
a city designates local historic landmarks. The bill prohibits a city that has established a process
for designating places or areas of historical, culture, or architectural significance through zoning
regulations from designating a property as a local historic landmark unless: (a) the owner of the
property consents to the designation; or (b) the designation is approved by three-fourths vote of
the city council and the zoning, planning, or historical commission, if any; (2) allows a city to
designate a property owned by a qualified religious organization as a local historic landmark only
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if the organization consents to the designation; (3) requires a city to provide a property owner a
statement describing certain impacts that a local historic landmark designation may have on the
owner and the owner’s property no later than the 15th day before the date of the initial hearing on
the designation; and (4) requires a city to allow the owner of a property to withdraw consent at any
time during the local historic landmark designation process.
Regulatory Takings
The regulatory takings issue was first debated in 1995, and returned in 2005 when the legislature
debated two bills that would have been devastating to most cities. H.B. 2833 and its companion,
S.B. 1647, were known as the “takings” bills, and they would have subjected cities to the Texas
Private Real Property Rights Preservation Act (Act).
The Act, first adopted in 1995, ensures that the state and certain political subdivisions (excluding
cities) consider whether a proposed regulation might be a “taking” of private real property. The
Act is designed to protect rural property owners from unnecessary governmental actions.
The Act defines a “taking” as an action that would reduce the value of a property by more than 25
percent. That definition is different from both the Texas and United States Supreme Courts’
definition of a “taking” as applied to cities. Those courts apply a balancing test to weigh regulatory
benefits between the public and property owner.
Put simply, the Act is known as a “pay or waive” law. That means that a city would have three
choices when presented with a claim of reduced value from a landowner: (1) pay the alleged
damages; (2) waive the regulations; or (3) litigate the claim. Disastrous experiments in other states
with similar laws have shown that cities can’t afford to litigate or pay the sometimes bogus claims,
and thus waive their regulations.
Cities are exempt from the law as a matter of public policy. People move to cities with the
expectation that their property will be protected for the good of the city as a whole. Because of
that expectation, cities regulate private real property in many ways, such as by zoning and platting;
by regulating nuisances, sexually oriented businesses, setbacks, and landscaping requirements; and
by adopting building codes.
Nevertheless, bills have been filed almost every session since 2009 to subject cities to the Act.
Throughout the process, various organizations attempted to frame the bill as a rural property rights
issue. They claimed that cities and other governmental entities are destroying their rural way of
life. In fact, several landowners who spoke in favor of the bill at the committee hearing said they
merely wanted to preserve their “beautiful land in the Texas hill country.” By definition, a city
does not regulate “rural” land.
The same commenter also stated that Texans have the right of “owning and enjoying private
property.” City officials undoubtedly agree with that statement. However, no reasonable person
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believes that any Texan has the right to develop property in a way that is detrimental to fellow city
residents. That would be more akin to the right of owning and developing private property any
way you want, no matter the effects on others.
As the Texas Supreme Court has stated: “the takings clause…does not charge the government with
guaranteeing the profitability of every piece of land subject to its authority. Purchasing and
developing real estate carries with it certain financial risks, and it is not the government’s duty to
underwrite this risk.”
Certain groups tried to frame this bill as protecting rural residents. Quite the contrary, this bill
strikes at the very reason cities are incorporated in the first place: to protect the property values
and the health and safety of those living in close proximity to one another.
The TML Legislative Program provides that the League should oppose legislation that would
erode municipal authority related to development matters, including with respect to the
following issues: (1) annexation, (2) eminent domain, (3) zoning, (4) regulatory takings, (5)
building codes, (6) tree preservation, and (7) short-term rentals.

PERMIT VESTING
In 1987, the legislature enacted a statute that governed the application of state and local permits.
The law generally required that approval or disapproval of a permit for a project be based on the
requirements that were in effect when the original permit application was filed. Also, if a series of
permits had to be filed for a project, the applicable requirements would be those in effect when the
first permit application was filed. This “freeze” in regulations is known as “permit vesting.”
This statute was inadvertently repealed during the 1997 session. In 1999, the legislature enacted
H.B. 1704, a bill that essentially re-enacted the repealed statute. This bill also voided any action
taken by political subdivisions that caused or required the expiration of a project or permit during
the two years the statute was not in effect. The permit vesting statute is now codified in Chapter
245 of the Texas Local Government Code. It does not apply to state government.
Chapter 245 generally provides that a developer vests in the regulations in place at the time a
permit application is filed. In the 2011 case of City of Austin v. Harper Park Two, the Texas
Supreme Court rejected an appeal from a harmful court of appeals ruling. In the case, a developer
filed a plat more than 20 years ago. The plat, for an office project, certainly vests development
regulations in place at that time as to that project. However, the court of appeals held that the
submission by the developer of his intent to begin an entirely new project did not remove vested
status as to the new project.
In 2012, the attorney general concluded in Opinion No. GA-0980 that the City of Austin’s permit
vesting ordinance conflicted with chapter 245 of the Local Government Code. In addition, the City
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of San Antonio also lost a lawsuit relating to its so-called “fair notice” ordinance interpreting
certain provisions of chapter 245.
In 2013, an Austin legislator filed a number of bills aimed at gutting the permit vesting law, none
of which passed. In 2015, the same legislator filed similar bills. Again, none passed.
In 2017, the Texas governor’s attack on home rule city authority took a step forward in the form
of H.B. 3787 by Cecil Bell (R – Magnolia). The bill, which was voted out of the House Committee
on Land and Resource Management, would provide that a city may not enforce an ordinance
related to land use or business regulation if the ordinance was not in effect on the date the property
owner acquired title to the property. This is often referred to as “super-vesting.”
The bill was certainly in line with the governor’s then recent comments. “It would be far simpler
and frankly easier for those of you who have to run your lives and businesses on a daily basis if
the state of Texas adopted an overriding policy and that is to create certain standards that must be
met before which local municipalities or counties can establish new regulations,” he said. He
characterized his proposal as a “broad-based ban on regulations at the local level...”
House Bill 3787 would have been permit vesting on steroids (the current permit vesting law is
triggered at the time of a permit application, rather than land purchase). Its passage would mean
that a city couldn’t even protect neighbors from a sexually oriented business or a pig farm being
put right next door to their home. It’s a bad idea any way you slice it.
Another permit vesting bill, H.B. 898 by Paul Workman (R – Austin), would also be detrimental
to cities. That bill would provide, among other things, that a political subdivision that has been
found by a court to have violated the permit vesting statute is liable for actual damages, reasonable
attorney’s fees, administrative and court costs, and the applicant’s portion of the cost of any
mediation that did not result in an agreement.
Both ideas, in the form of 1H.B. 188 and 1H.B. 164, were filed in the 2017 special session.
Neither bill passed, and nothing passed in 2019. Given the recent activity in the area of permit
vesting, it is highly likely that bills will be filed in 2021.
The TML Legislative Program provides that the League should oppose legislation that would
erode municipal authority related to development matters, including with respect to the
following issues: (1) annexation, (2) eminent domain, (3) zoning, (4) regulatory takings, (5)
building codes, (6) tree preservation, and (7) short-term rentals.
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BUILDING CODES/PERMIT FEES
Uniform building codes can make construction and inspection easier and more cost-effective.
However, because Texas is a vast state with many different climates and topographical features,
the TML membership usually insists that each city be allowed to amend any mandatory codes to
meet that city’s needs.
Prior to 2001, Texas had no statewide standard for any residential or commercial buildings. Each
city chose which, if any, building codes to apply within the city, and each city amended its code
to meet local concerns. The most common codes were the Uniform Building Code and the
Southern Standard Building Code.
In 2001, at the behest of homebuilders, the Texas Legislature adopted S.B. 365, now codified as
Section 214.211 et seq. of the Texas Local Government Code. S.B. 365 adopted the International
Residential Code (IRC) and the National Electrical Code as the standard building codes for
residential construction in Texas cities starting January 1, 2002. Under the statutes, cities are
authorized to make amendments to these codes to meet local concerns.
Also in 2001, the legislature adopted S.B. 5, which is now codified as Section 388.003 of the Texas
Health and Safety Code. S.B. 5 adopted the Energy Efficiency Chapter of the IRC for single-family
residential construction and the International Energy Conservation Code (IECC) for all other
residential, commercial, and industrial construction. The bill became effective on September 1,
2001, and cities were required to establish procedures for the administration and enforcement of
the codes by September 1, 2001. Here again, cities are authorized to make amendments to the
codes to meet local concerns in most cases, even after comprehensive amendments in 2015.
S.B. 283, passed in 2003, requires any city that adopts a building code other than the International
Residential Code to adopt and enforce either prescriptive provisions for the rehabilitation of
buildings or the rehabilitation code that accompanies the city’s building code. The bill is codified
as Section 214.215 et seq. of the Local Government Code.
Prior to 2005, no standard building code existed for new commercial construction, other than the
applicable IECC provisions. Many cities still used the Uniform Building Code or the International
Building Code for commercial construction, while others had adopted the newly-developed
International Building Code.
In early 2004, the TML staff was approached by a group that wanted cities to be required to adopt
the International Building Code for all non-residential construction. The group consisted of the
state and national architects associations and representatives from the Texas Apartment
Association and the Greater Houston Builders Association. The president of the Building Officials
Association of Texas (BOAT), a TML affiliate organization, also participated in the discussions.
Based on information discussed at several stakeholder meetings, the BOAT Board of Directors
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supported the adoption of the new building code, so long as cities were free to make amendments
to the code to meet local concerns. After much discussion, the League’s 2005 legislative program
ultimately included the following:
Take no position on legislation that would enact a uniform commercial building
code, provided that cities may amend the code without limitations.
In the meantime, the attorney general issued an opinion (GA-0297) that confirmed the authority
of cities to make local amendments to the International Residential Code. During the 2005
legislative session, lawmakers filed several bills that would have restricted city authority over
amendments. H.B. 1949 would have: (1) adopted the International Building Code as the municipal
building code in Texas for commercial and multi-family construction; (2) authorized a city to make
amendments to the code; but (3) prohibited a city from adopting an amendment that is less stringent
than the code. S.B. 1423 would have: (1) provided that a city may adopt the Uniform Plumbing
Code and the Uniform Mechanical Code in conjunction with the International Residential Code if
the uniform codes are published in Spanish and English; and (2) prohibited a city from enacting
an amendment to the International Residential Code, National Electrical Code, Uniform Plumbing
Code, or Uniform Mechanical Code that is less stringent than those codes. The bills did not pass.
Rather, the legislature passed S.B. 1458, which provides that: (1) the International Building Code
is adopted as the municipal building code in Texas for commercial and multi-family construction;
(2) a city may establish procedures to adopt local amendments to the International Building Code
and for the administration and enforcement of the code; (3) a city that has adopted a more stringent
commercial building code before January 1, 2006, is not required to repeal that code and may
adopt future editions of that code; and (4) the National Electrical Code applies to all commercial
buildings in a city for which construction begins on or after January 1, 2006, and to any alteration,
remodeling, enlargement, or repair of those commercial buildings.
The only bill related to building code adoption that passed in 2007 was H.B. 3693. The bill made
changes to various energy conservation statutes. Of interest to cities, the bill modified the way in
which certain energy efficiency provisions were adopted. In accordance with the legislation, the
State Energy Conservation Office (SECO) now has a process to adopt later editions of the relevant
codes without the need for legislation. (The Texas Department of Licensing and Regulation has
similar authority to SECO with regard to adopting later versions of the National Electrical Code.)
Neither TML nor BOAT provided comments on the rules because BOAT leadership saw no
problems with them. Major changes to the energy provisions came in 2015, and those are discussed
below.
The 2009 session brought a bill that, as filed, would have been detrimental to all cities. The bill,
S.B. 820, ultimately became a negotiated compromise that all parties could live with. It applies
only to a city with a population of more than 100,000, and it provides that on or before the 21st
day before the date the governing body takes action to consider, review, and recommend the
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adoption of or amendment to a national model code governing the construction, renovation, use,
or maintenance of buildings and building systems, the governing body: (1) shall publish notice of
the proposed action conspicuously on the city's Internet Web site; (2) shall make a reasonable
effort to encourage public comment from persons affected by the proposed adoption or
amendment; and (3) on the written request of five or more persons, shall hold a public hearing
open to public comment on the proposed adoption or amendment on or before the 14th day before
the date the governing body adopts the ordinance. The bill also provides that if the governing body
has established an advisory board or substantially similar entity for the purpose of obtaining public
comment on the proposed adoption of or amendment to a national model code, the requirements
described above do not apply. In addition, the bill provides that the governing body of a city with
a population of more than 100,000 that adopts an ordinance or national model code provision that
is intended to govern the construction, renovation, use, or maintenance of buildings and building
systems in the city shall delay implementing and enforcing the ordinance for at least 30 days after
final adoption, unless a delay in implementing or enforcing the ordinance would cause imminent
harm to the health or safety of the public.
S.B. 1410 was a bill that passed in 2009 despite strong municipal opposition. The bill makes
various changes to the requirements to obtain a state plumbing license. Of interest to cities, the bill
provides, among other things, that: (1) notwithstanding any other provision of state law, after
January 1, 2009, a city may not require the installation of a fire sprinkler system in a new or
existing one- or two-family dwelling; (2) a city may allow a multipurpose residential fire
protection sprinkler specialist or other contractor to offer, for a fee, the installation of a fire
sprinkler protection system in a new one- or two-family dwelling; and (3) a multipurpose
residential fire protection sprinkler specialist may install a sprinkler system in a new or existing
one- or two-family dwelling. The City of Tomball requested that the League support changing the
prohibition against residential fire sprinklers in 2017 (one bill was filed – H.B. 2814 (Oliverson)
– to implement that plan, but did not pass), and has again done so for 2019. Nothing passed in
2019.
In 2011, H.B. 1168 was the only building permit-related bill that passed. The bill modifies the law
relating to a landlord’s duty to install smoke alarms in a rental unit. Of particular interest to cities,
the bill provides that, if a dwelling unit was occupied as a residence before September 1, 2011, or
a certificate of occupancy was issued for the dwelling unit before that date, a smoke alarm installed
in accordance with law may be powered by battery and is not required to be interconnected with
other smoke alarms, except that a smoke alarm that is installed to replace a smoke alarm that was
in place on the date the dwelling unit was first occupied as a residence must comply with residential
building code standards that applied to the dwelling unit on that date.
The larger issue of legislative adoption of the International Building Codes appears to be fairly
well-settled. Building fees, however, are another story. In 2015, S.B. 1679 (Huffines) was
proposed, and would have provided that, when a city adopts procedures to adopt amendments to
the International Building Code or any other building code, those procedures must include: (1) the
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preparation of a cost-benefit analysis of each amendment; and (2) two public hearings on each
amendment. The bill would also have provided that (1) and (2) must be completed prior to any
building code or building code amendment being adopted. The bill passed the Senate but died in
the House.
The issue of energy efficiency standards arose again in 2015 as well. Comprehensive negotiations
between the League, homebuilders, and environmental groups resulted in the passage of H.B.
1736. That bill allows a homebuilder to choose between using the energy efficiency chapter of the
International Residential Code, as it existed on May 1, 2015, or a “prescriptive” statute that has
somewhat less burdensome requirements.
During the 2017 session and 2018 interim, building code restrictions came back with a vengeance.
The regular session saw S.B. 636 (Huffines). That bill, which did not pass, would have: (1) lowered
the population threshold in current law from 100,000 to 40,000 to invoke certain notice and hearing
procedures for changes in a city’s building code; and (2) imposed new requirements: (a) that a city
publish a detailed cost-benefit analysis of a building code or code amendments; and (b) that would
mandate, for an amendment that addresses existing or potential harm to health and safety: (i)
scientific evidence supporting the probability or likelihood that the harm has occurred or will
occur; and (ii) scientific evidence supporting the probability or likelihood that the amendment will
prevent or address the harm. Essentially the same bill was filed during the special session in the
form of 1H.B. 88. That bill also did not pass.
A city is not limited by statute as to the amount the city may charge for building and related
permits. Fees vary widely based on several factors, including the number and type of inspections
and the sophistication of the city’s permitting process.
The Texas Association of Builders continues to claim that out-of-control city fees are responsible
for the rising costs of housing in Texas. In fact, a survey commissioned by TML shows that
building and inspection fees constitute only a tiny fraction of a homebuyer’s mortgage payment.
Further, while there is no state statute that limits the amount a city may charge for building fees,
court cases have held that cities are prohibited from making a large profit from building permit
fees. Under the common-law interpretation of a city’s police powers, which include the power to
adopt building codes and related fees, a city cannot charge more than is reasonably related or
necessary to administer such powers. If a city does so, the fee may be deemed an unconstitutional
tax.
Early in the 2008 legislative interim, the Senate Intergovernmental Relations Committee held a
hearing on ways to increase affordable housing in Texas. Representatives of the Greater Austin
Builders Association and the Texas Builders Association testified that “middle class families are
at risk of being priced out of many communities by rising taxes, government fees, and most
importantly and most critically, regulations.”
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In addition, at least one city was sued by a developer who claimed that the city’s fees were too
high, but the case was ultimately settled. In 2015, S.B. 1679 (Huffines) would have provided that,
when a city adopts procedures to adopt amendments to the International Building Code or any
other building code, those procedures must include the preparation of a cost-benefit analysis of
each amendment; and (2) two public hearings on each amendment. The bill did not pass, but it
shows that developers are still concerned with city building permit fees.
For the 2018 interim, the Senate Intergovernmental Relations Committee met in Pharr to discuss
the following charge:
Examine issues that impact housing affordability, including the effect of local government taxes,
fees, and mandates. Evaluate the cost of purchasing a single-family residence in different parts of
the state, factoring in the impact of local rules and regulations, to identify matters of policy with
the greatest influence, and identify ways to increase transparency and awareness prior to the
adoption of costly local ordinances or orders.
The use of the term “housing affordability,” rather than “affordable housing,” led to some
confusion as to what input the committee sought from city officials. The mayors of McAllen,
Pharr, and Harlingen all testified to the various affordable housing programs they administer. But
they also spoke to “the impact of local rules and regulations” on the cost of housing generally.
Some committee members seemed to allege that city property taxes, fees, and land use guidelines
are a significant driver of housing costs in Texas. The city witnesses debunked that claim, focusing
on the population influx and its effects on pricing. The key request from city officials is that the
legislature “do no harm” to cities by imposing one-size-fits all legislation.
The Texas Association of Builders (as opposed to their testimony in previous sessions), and
League staff, testified that reasonable building guidelines make sense because an “affordable”
home that isn’t built to code is of no benefit to anyone. In 2019, H.B. 852 prohibited cities from
basing their building permit fees on the cost of a proposed structure or improvement. Specifically,
the bill provides that: (1) in determining the amount of a building permit or inspection fee required
in connection with the construction or improvement of a residential dwelling, a city may not
consider: (a) the value of the dwelling; or (b) the cost of constructing or improving the dwelling;
and (2) a city may not require the disclosure of information related to the value of or cost of
constructing or improving a residential dwelling as a condition of obtaining a building permit
except as required by the Federal Emergency Management Agency for participation in the National
Flood Insurance Program. Affected cities should have changed change their system as soon as
possible. Options include square footage-based fees, a flat fee schedule, or any other non-costbased and reasonable calculation.
The best way to encapsulate the 2019 session from a city perspective is the possible fallout over
S.B. 621, a bill that failed to pass. The bill was the Texas Board of Plumbing Examiners (TBPE)
“sunset bill.” It was the culmination of the state’s sunset review process, which periodically
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evaluates whether or not a state agency is running efficiently and/or should be continued in
existence. Because it failed to pass, plumbers were almost allowed to be totally unregulated at the
state level. Instead, state leaders quickly pointed out that cities will be able to step in and take on
the regulatory function (cities were fast at work figuring out how best to do so). This reliance on
cities to take over the state’s functions, and do them well, stands in ironic contrast to the effort to
limit city revenue and expenditures. Ultimately, the governor issued an emergency proclamation
extending the agency’s existence until 2012. He tied it to the building efforts still going on for
hurricane recovery.
The TML Legislative Program provides that the League should oppose legislation that would
erode municipal authority related to development matters, including with respect to the
following issues: (1) annexation, (2) eminent domain, (3) zoning, (4) regulatory takings, (5)
building codes, (6) tree preservation, and (7) short-term rentals.

TREE PRESERVATION
Many Texas cities have enacted tree preservation ordinances. In fact, the City of San Antonio was
sued regarding its requirements in the extraterritorial jurisdiction and ultimately won its case in
2009.
In 2011, H.B. 1388 and its companion S.B. 732 were filed. The bills would have prohibited a city
from regulating the planting, clearing, or harvesting of trees or vegetation or other uses of trees or
vegetation on a particular tract of land in the city’s extraterritorial jurisdiction.
In addition, S.B. 1741 was filed and would have provided: (1) that, if a city requires as a condition
for the approval of a permit that the applicant pay to the city or to a third party a tree mitigation
fee, the amount of the tree mitigation fee shall be roughly proportionate to the impacts of the
activity on the public; and (2) for procedures to appeal the amount of the fee.
In 2013, the issue came to a head. At a hearing on H.B. 1858 (Workman), a legislator called city
officials “crazy and asinine,” and called tree preservation ordinances “the biggest scam in the State
of Texas.”
The bill would have allowed a property owner to cut down a tree on his property if he believes it
poses a fire risk, even if a municipal ordinance prohibits the cutting. The author explained that the
reason for the bill was the devastation caused by the recent Bastrop wildfires.
Witnesses for the bill showed pictures of homes that were destroyed by fire allegedly because of
the trees surrounding them.
While no one wants to see the proliferation of wildfires, no connection whatsoever was made at
the hearing between municipal tree preservation ordinances and increased wildfire risk. In fact, the
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destroyed homes that were shown in the proponent’s photos weren’t even subject to a municipal
tree ordinance.
The bill is an example of a common bait-and-switch tactic at the Capitol. By packaging the
measure as “fire mitigation,” attention was diverted from the real issue – desired preemption of
municipal authority. That became clear at the hearing when a committee member aggressively
questioned a mayor who was there to explain why his city adopted a tree preservation ordinance
(answer: because the citizens demanded it) and how it works (answer: it in no way creates a fire
hazard). In fact, the mayor’s city is one of only a handful of cities in the state certified as a
“Firewise Community” by the National Fire Protection Association, meaning that the city’s fire
protection regulations are among the finest.
“Cities…think they’re smarter than the property owners out in the communities,” the committee
member said. Perhaps instead it was a case of a state legislator believing his judgment is superior
to that of a mayor and five city councilmembers who were elected to represent their citizens
locally.
House Bill 1377 (Kolkhorst) was another bill aimed at limiting how cities enforce tree preservation
ordinances. It states that a “landowner owns all trees and timber located on the landowner’s land
as real property until cut or otherwise removed from the land, unless otherwise provided by a
contract, bill of sale, deed, mortgage, deed of trust, or other legally binding document.”
At first glance, the tree ownership language seems innocuous: all landowners do in fact own their
trees. From a legal perspective, though, the language of the bill would radically change common
law relating to trees and property value. When H.B. 1377 was heard in the House Committee on
March 27, the author explained it as simply codifying the current common (i.e., court cases) law
in Texas, but it actually does the opposite.
First, some legal background: for constitutional “regulatory takings” purposes (requiring a city to
compensate a landowner, like it does when it uses eminent domain, if a regulation makes property
valueless), trees are a factor that can be used to determine the value of land, but value is decided
based on the total market value of the land. A tree preservation ordinance that prohibits a person
from cutting down one or even several trees will not usually rise to the level of a regulatory taking
that requires compensation, because it doesn’t render property valueless or unreasonably interfere
with the use of property.
H.B. 1377 would have radically changed that. The “ownership provision” would make each
individual tree subject to a regulatory takings analysis. If the bill passed, it would mean that a
prohibition on cutting down a tree works a taking on each tree on the property. This means that a
city would either have to pay an owner for the value of each tree affected by the ordinance, or else
waive its regulation. Cities can’t afford to make those cash payments, of course, and will thus be
forced to waive their tree regulations.

66

The Georgia Supreme Court considered a similar argument from the Greater Atlanta Homebuilders
several years ago. The homebuilders lost, and the court sensibly explained why:
[T]he Tree Ordinance does not destroy [a developer’s] ability to develop its land; it only
regulates the way in which new and existing trees must be managed during the
development process. [Developers] have failed to show that the Tree Ordinance destroys
its ability to develop land…While the Tree Ordinance may impose some additional costs
and thus diminish the ultimate value of [developers’] land, “[m]any regulations restrict
the use of property, diminish its value or cut off certain property rights, but no
compensation for the property owner is required.”
League staff and a number of city officials testified in opposition to H.B. 1377 at the committee
hearing.
Ultimately neither bill filed in 2013 passed, but the issue was back in 2015. H.B. 1442 (Workman)
would have provided that a city, county, or other political subdivision may not enact or enforce
any ordinance, rule, or other regulation that restricts the ability of a property owner to remove
a tree or vegetation on the owner’s property that the owner believes poses a risk of fire to a
structure on the property or adjacent property, with certain exceptions. The bill was heard in
committee, but never voted out.
In 2017, the issue came back with a vengeance.
The regular session of the legislature saw a number of bills designed to preempt city tree
preservation ordinances. None of those passed, but the governor added the issue to his special
session agenda. In the meantime, Senator Donna Campbell (R – New Braunfels) requested an
attorney general opinion about whether current law prohibits cities from protecting trees. The
attorney general released a pre-planned opinion (KP-0155) that concluded nothing. Rather, it went
through a regulatory takings analysis and said the following:
If a municipal tree preservation ordinance operates to deny a property owner all economically
beneficial or productive use of land, the ordinance will result in a taking that requires just
compensation under article I, section 17 of the Texas Constitution.
Texas cities are not alone in the fight to protect their residents from legislators who seek to
centralize power in state government. City officials should know that a “preemption wave” is
spreading across the country at the behest of certain business and political groups. For example,
the following quote from a state legislator in Florida appeared in the New York Times:
“We’re the United States of America. We are not the United Towns of Florida. We’re not the
United Counties of Florida,” said Randy Fine, a Republican state representative there who
sponsored a bill this year that would have broadly blocked local laws…”
Just a few months apart, this quote from the Texas governor appeared in the Texas Tribune:
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On Monday, Abbott did not back away from the idea, saying that the country is not called the
“United States of Municipalities.” Abbott said at a lunch event, characterizing the proposal as a
“broad-based ban on regulations at the local level…”
Sound familiar? This disturbing trend towards homogeneity should be alarming to all of us.
One way the League has sought to counter the trend is by enlisting the help of a nationallyrecognized law professor to submit comments on Senator Campbell’s tree opinion request.
Professor John Echeverria of Vermont Law School stated in a letter to the Texas attorney general
that his “legal research has revealed that courts across the country have so far been unanimous in
their judgment that municipal tree preservation ordinances do NOT result in a taking or otherwise
unconstitutionally impair private property rights.”
Rather than adopting the talking points of groups that support preemption, we hope – wrongly –
that our attorney general would listen to an expert and stick to well-established law when he issued
his opinion.
Ultimately, S.B. 744 – a compromise between home builders, cities, environmentalist, and others –
passed. The bill was vetoed by the governor, who concluded that compromise was a bad thing. “I
applaud the bill authors for their efforts, but I believe we can do better for private property owners
in the upcoming special session,” the governor said in his veto statement.
In a surprising turn of events, the exact same bill passed in the special session, and the governor did
not veto it. House Bill 87 (Phelan/Kolkhorst) provides that
1. “Tree mitigation fee” means a fee or charge imposed by a city in connection with the
removal of a tree from private property.
2. A city may not prohibit the removal of or impose a tree mitigation fee for the removal of a
tree that: (a) is diseased or dead; or (b) poses an imminent or immediate threat to persons
or property.
3. A city may not require a person to pay a tree mitigation fee for the removed tree if the tree:
(a) is located on a property that is an existing one-family or two-family dwelling that is the
person's residence; and (b) is less than 10 inches in diameter at the point on the trunk 4.5
feet above the ground.
4. "Residential structure" means: (a) a manufactured home as that term is defined by the
Texas Manufactured Housing Standards Act; (b) a detached one-family or two-family
dwelling, including the accessory structures of the dwelling; (c) a multiple single-family
dwelling that is not more than three stories in height with a separate means of entry for
each dwelling, including the accessory structures of the dwelling; or (d) any other
multifamily structure.
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5. A city that imposes a tree mitigation fee for tree removal on a person’s property must allow
that person to apply for a credit for tree planting to offset the amount of the fee.
6. An application for a credit under (5), above, must be in the form and manner prescribed by
the city.
7. To qualify for a credit, a tree must be: (a) planted on property: (i) for which the tree
mitigation fee was assessed; or (ii) mutually agreed upon by the city and the person; and
(b) at least two inches in diameter at the point on the trunk 4.5 feet above ground.
8. For purposes of determining where an off-site tree must be planted, the city and the person
may consult with an academic organization, state agency, or nonprofit organization to
identify an area for which tree planting will best address the science-based benefits of trees
and other reforestation needs of the city.
9. The amount of a credit provided to a person must be applied in the same manner as the tree
mitigation fee assessed against the person and: (a) equal to the amount of the tree mitigation
fee assessed against the person if the property is an existing one-family or two-family
dwelling that is the person ’s residence; (b) at least 50 percent of the amount of the tree
mitigation fee assessed against the person if: (i) the property is a residential structure or
pertains to the development, construction, or renovation of a residential structure; and (ii)
the person is developing, constructing or renovating the property not for use as the person’s
residence; or (c) at least 40 percent of the amount of the tree mitigation fee assessed against
the person if: (i) the property is not a residential structure; or (ii) the person is constructing
or intends to construct a structure on the property that is not a residential structure.
10. As long as the city meets the requirement to provide a person a credit under (8), above, the
bill does not affect the ability of or require a city to determine: (a) the type of trees that
must be planted to receive a credit, except as provided by (7), above; (b) the requirements
for tree removal and corresponding tree mitigation fees, if applicable; (c) the requirements
for tree-planting methods and best management practices to ensure that the tree grows to
the anticipated height at maturity; or (d) the amount of a tree mitigation fee.
11. The bill does not apply to property within five miles of a federal military base in active use
as of December 1, 2017.
It is highly likely that bills to completely preempt municipal tree authority will be filed in 2021.
The TML Legislative Program provides that the League should oppose legislation that would
erode municipal authority related to development matters, including with respect to the
following issues: (1) annexation, (2) eminent domain, (3) zoning, (4) regulatory takings, (5)
building codes, (6) tree preservation, and (7) short-term rentals.

SHORT-TERM RENTALS
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Some cities have experienced problems with short-term home rentals recently, largely due to the
proliferation of websites such as AirBNB and VRBO. Those problems range from uncollected
hotel taxes to out-of-control parties. Some cities have enacted ordinances in an attempt to address
these problems.
While beneficial legislation in the form of H.B. 1792 (Anderson) was filed in 2015, some shortterm rental companies sought preemption legislation in 2017 to prohibit any city regulation of
short-term rental properties. In particular, S.B. 451 (Hancock) would have preempted a city’s
authority to regulate. The Senate hearing on the bill showed the level of passion on both sides of
the issue (“property rights” proponents [STR owners] v. neighborhood groups).
More recently, Texas attorney general Ken Paxton intervened in a lawsuit seeking to invalidate the
City of Austin’s ordinance regulating short term rentals (STRs). Some cities have experienced
problems with STRs recently, again largely due to the proliferation of websites such as AirBNB
and VRBO.
The City of Austin, in particular, has been at the forefront of short term rental regulations. After
revamping its STR ordinance in February 2016, a number of short term rental owners, represented
by attorneys from the Texas Public Policy Foundation (TPPF), sued the City of Austin. According
to the petition filed by TPPF:
The City’s STR Ordnance violates a host of rights arising under the Texas Constitution —
including property owners’ rights under the equal protection and due course of law clauses of the
Texas Constitution, as well as tenants’ rights to the freedom of movement, privacy, and assembly.
In addition, the STR Ordinance exceeds the City’s zoning powers. The STR Ordinance prohibits
short-term rentals in previously-permitted residential areas, phases out existing, lawfully
operating short-term rental properties, restricts the number of people allowed to step foot on any
short-term rental property, dictates the movement and association of “assemblies” in short-term
rentals, and sets a bedtime for tenants. The City cannot carpet bomb the constitutional rights of
short-term rental owners and lessees under the auspices of zoning or code enforcement. Such
regulations violate the Texas Constitution and must be struck down.
The attorney general issued a press release when he decided to intervene in the Austin lawsuit
stating that he is seeking to protect the property rights of STR owners in Austin.
Noticeably absent from the press release was any mention of the property rights of other property
owners and residents who live near STRs. After all, no state official is in a prime position to really
immerse themselves in an issue that is truly local in nature.
In 2019, H.B. 3773 was filed. While the industry referred to the bill as “guardrails” for city
regulation, and the bill had numerous provisions (some of which even expressly granted authority
to cities), the only one that really mattered was this:
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“Except as provided by the bill, a city may not: (a) adopt or enforce an ordinance, rule, or other
measure that: (i) prohibits or limits the use of property as a short-term rental unit; or (ii) is
applicable solely to short-term rental units, or short-term rental unit providers, short-term rental
unit tenants, or other persons associated with short-term rental units; or (b) apply a municipal law,
including a noise restriction, parking requirement, or building code requirement, or other law to
short-term rental units or short-term rental unit providers, short-term rental unit tenants, or other
persons associated with short-term rental units in a manner that is more restrictive or otherwise
inconsistent with the application of the law to other similarly situated property or persons…”
That provision essentially meant a city wouldn’t be able to regulate STRs. After much negotiation
and a long hearing, the bill died. After the 2019 session, the Third Court of Appeals in Austin held
that certain portions of the City of Austin’s short-term rental (STR) ordinance are unconstitutional.
The court’s opinion has potentially far-reaching ramifications for Texas cities that have adopted,
or are considering adopting, STR ordinances.
Austin adopted its current STR ordinance in 2016 after multiple studies and hours of public
testimony on the impact of STRs on individual neighborhoods and the community in general.
Among other things, the city’s ordinance imposes licensing requirements, advertising
requirements, limits on distance between STRs, and includes provisions related to inspections and
noise. More controversially, the ordinance provided for the eventual elimination of certain STRs
in residential neighborhoods and prohibited certain types of gatherings. It was those last provisions
that are subject to the legal challenge.
The Court specifically struck down the following parts of Austin’s ordinance:


A provision terminating all “type-2” rentals in residential areas by 2022. (Under the Austin
ordinance, a “type-2” rental is a single family residence that is not owner-occupied and is
not associated with an owner-occupied principal residential unit.)
 Provisions limiting certain conduct and assembly at STR properties, including prohibiting
any assemblies between the hours of 10:00 p.m. and 7:00 a.m., prohibiting outdoor
assemblies of more than six adults between 7:00 a.m. and 10:00 p.m., and prohibiting more
than six unrelated adults or ten related adults from being present on the property at any
time.
In striking down the city’s type-2 STR ban, the court held that the ban is unconstitutionally
retroactive because it would significantly impact property owners’ well-settled right to lease their
property and the city’s ban on type-2 STRs did not serve a compelling public interest. Further, the
court relied on a 2018 Texas Supreme Court opinion relating to homeowner association limits on
STRs to hold that short-term rentals are residential, rather than commercial, in nature.
The most troubling part of the opinion is an analysis relating to the number of people that can use
or gather at an STR. In a sweeping and somewhat unprecedented analysis, the court held that the
right to assemble under the Texas Constitution is a fundamental right. That means the city’s
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ordinance must survive “strict scrutiny” and be narrowly tailored to serve a compelling
governmental interest. The city did not, according to the opinion, provide sufficient evidence of a
serious burden on neighboring properties sufficient to justify the assembly-related restrictions in
the ordinance.
What does this opinion mean for Texas cities? It certainly calls into question a city regulation that
either: (1) bans STRs to any degree; or (2) limits the ability of people to assemble at STR
properties. The opinion may be appealed to the Texas Supreme Court, and the grounds for
appealing the decision are fully presented in the dissenting opinion.
An opinion from the Texas Supreme Court would likely provide the final word on the limitations
of city STR regulation, but the city decided not to appeal. In the meantime, cities with STR
ordinances are encouraged to consult with legal counsel about what changes, if any, should be
made to their ordinances in light of this opinion.
An STR ordinance is a perfect example of a local decision that is best made at the local level. Not
every city has an issue with STRs. But in high-tourist areas and neighborhoods, city councils are
the first ones to hear from residents about any potential problem. The Austin city council didn’t
adopt the STR ordinance on a whim. It did so after numerous complaints and after hours of
deliberation and testimony from STR owners, renters, and neighbors alike. This included
testimony from citizens about de-facto hotels in the form of STRs locating in otherwise quiet
family neighborhoods. The ordinance that was ultimately adopted was a tailored response to a
uniquely local issue.
The TML Legislative Program provides that the League should oppose legislation that would
erode municipal authority related to development matters, including with respect to the
following issues: (1) annexation, (2) eminent domain, (3) zoning, (4) regulatory takings, (5)
building codes, (6) tree preservation, and (7) short-term rentals.

SUBDIVISION PLATTING
House Bill 3167 by Rep. Tom Oliverson (R – Houston) is legislation that passed in 2019. The bill
makes numerous changes to the site plan and subdivision platting approval process, and it required
most cities to make changes to their subdivision ordinance, zoning ordinance, and/or unified
development code approval processes.
Why was the bill needed? The Texas House Land and Resource Management Committee Report
states that:
“Concerns have been raised regarding the process for plat and land development application
approval by political subdivisions. It has been suggested that some political subdivisions
circumvent statutory timelines for approving an application by simply denying the application with
generic comments that do not fully address specific deficiencies with the application. C.S.H.B.
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3167 seeks to provide greater certainty and clarity for the process by setting out provisions relating
to county and municipal approval procedures for land development applications.”
In other words, the bill is meant to force cities to speed up the site plan/subdivision plat approval
process, and to provide more information when a plan or plat isn’t approved. In reality, it may
create red tape that slows the process down and/or results in substandard planning. Here is the
process required by the bill:

The Summit delegates may wish to discuss a position related to changes to H.B. 3167.

BUILDING MATERIALS
H.B. 2439 by Representative Dade Phelan (R – Beaumont) passed in 2019. The bill has garnered
much negative attention from city officials and residents. It generally provides – with some
exceptions – that a governmental entity, including a city, may not adopt or enforce a rule, charter
provision, ordinance, order, building code, or other regulation that: (1) prohibits or limits, directly
or indirectly, the use or installation of a building product or material in the construction,
renovation, maintenance, or other alteration of a residential or commercial building if the building
product or material is approved for use by a national model code published within the last three
code cycles that applies to the construction, renovation, maintenance, or other alteration of the
building; or (2) establishes a standard for a building product, material, or aesthetic method in
construction, renovation, maintenance, or other alteration of a residential or commercial building
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if the standard is more stringent than a standard for the product, material, or aesthetic method under
a national model code published within the last three code cycles that applies to the construction,
renovation, maintenance, or other alteration of the building.
A rule, charter provision, ordinance, order, building code, or other regulation adopted by a city
that conflicts with the bill is void. 3000.002(e).
Why was the bill needed? According to the Texas House Business and Commerce Committee
Report:
“There have been concerns raised regarding the elimination of consumer and builder choice in
construction through overly restrictive local municipal zoning ordinances, building codes, design
guidelines, and architectural standards. Critics argue that these restrictive ordinances, codes,
guidelines, and standards create monopolies, increase the cost of construction, and ultimately price
thousands of Texans out of the housing market. C.S.H.B. 2439 seeks to address these concerns
and eliminate the ability of a governmental entity to enact overly restrictive, vendor-driven
building regulations.”
In other words, the undertone was that cities were enacting ordinances that required builders to use
products available from only one or a few sources to benefit those vendors. Of course, the bill goes
much, much further than prohibiting that. Legislators are already hearing from city officials about
the bill’s detrimental effects.
What is meant by a city regulation that “prohibits or limits, directly or indirectly, the use or
installation of a building product or material in the construction, renovation, maintenance, or other
alteration of a residential or commercial building if the building product or material is approved
for use by a national model code published within the last three code cycles that applies to the
construction, renovation, maintenance, or other alteration of the building?” The best way to
understand this core provision of the bill is to break it down into two elements:


The bill clearly applies only to residential or commercial “buildings.” 3000.002(a)(1).
Those terms are not defined, so their normal meaning applies. 311.011. That means it is
safe to say that single- and multi-family homes, as well apartments, are subject to the bill’s
limitations. Commercial buildings typically include retail and warehouses, but not
industrial or more intense uses. A city can define the terms by ordinance, but shouldn’t be
unreasonable. In other words, it doesn’t make sense to classify a single-family home as an
industrial use.
“Construction, renovation, maintenance, or other alteration” appears to cover just about
any type of change to a building.
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A “building product or material [that] is approved for use by a national model code
published within the last three code cycles that applies to the construction, renovation,
maintenance, or other alteration of the building.” 3000.002(a)(1).
Most agree that the language above references the International Code Council model codes
and a handful of others. Currently, cities should normally be operating under: (1) the
International Residential Code (IRC) for residential construction; (2) the National
Electrical Code (NEC) for electrical construction in both residential and commercial
construction; and (3) the International Energy Conservation Code (IECC) and the
International Building Code (IBC) for all construction other than single-family residential.
With regard to plumbing codes, a city may be operating under the plumbing provisions of
the IRC and/or either the plumbing provisions of the Uniform Plumbing Code (UPC) or
International Plumbing Code (IPC). Other ICC Codes includes the International Fire Code
(IFC), the International Fuel Gas Code (IFGS), the International Property Maintenance
Code, and several more.
The ICC code cycles update every three years. The last three code cycles as of 2019 are
2018, 2015, and 2012.
Examples of materials allowed by the 2018 IRC for home exteriors include, among others:
(1) concrete, stone, or masonry; (2) fiber cement siding; (3) horizontal aluminum; (4) vinyl
siding; or (5) wood siding. See Table R703.3(1). A city that has, through an IRC
amendment or any other regulation, mandated a percent masonry requirement is thus
preempted. A builder can now use vinyl siding or wood siding if he or she chooses because
those are a “building product or material [that] is approved for use by a national model
code published within the last three code cycles that applies to the construction, renovation,
maintenance, or other alteration of the building.”
The bills prohibitions aren’t limited to aesthetic building products or materials. Any city
that has amended any ICC or other code should review those amendments with their
building official and legal counsel to determine if an amendment runs afoul of the bill’s
prohibitions.

What is meant by a city regulation that “establishes a standard for a building product, material, or
aesthetic method in construction, renovation, maintenance, or other alteration of a residential or
commercial building if the standard is more stringent than a standard for the product, material, or
aesthetic method under a national model code published within the last three code cycles that
applies to the construction, renovation, maintenance, or other alteration of the building?” Most
agree that any city regulation requiring that a building look a certain way (i.e., above-and-beyond
an appearance that comes about through compliance with minimum national model code
standards) is prohibited. Some have argued that architectural features, front elevation
requirements, roof pitch, window size, and similar requirements may be preempted. Of course,
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those things may or may not be addressed by a base international model code. If they are not, they
are not preempted. In any case, each city should consult its attorney on specifics.
Can a city continue to adopt amendments to its building codes? Yes, but they can’t conflict with
the prohibitions in the bill. A city that adopts a building code governing the construction,
renovation, maintenance, or other alteration of a residential or commercial building may amend a
provision of the building code to conform to local concerns if the amendment does not conflict
with the prohibitions discussed above. The prohibition against amendments that conflict with the
bill overrides authority in other law to make amendments.
May a city use private deed restrictions to require certain materials or methods? Probably not. State
law authorizes the City of Houston and any city that doesn’t have zoning to enforce certain private
deed restrictions. However, the language in H.B. 2439 arguably preempts such a regulation
because it would be “establishing a standard or limiting a product.” Of course, private deed
restrictions between property owners are still enforceable.
Does a city have any option at all with regard to controlling building materials or construction
methods? That’s debatable, but the obvious method is by agreement. A city can enter into an
agreement wherein a person voluntarily agrees to abide by certain standards. For commercial
construction, the incentivizing tool would be a Local Government Code “Chapter 380 agreement.”
For residential and commercial, it would be a “neighborhood empowerment zone” under Chapter
378 of the Local Government Code. Property and/or sales tax abatements could be other options.
Are some structures exempt from the prohibitions in the bill? Yes. The prohibitions above do not
apply to:
1. a program established by a state agency that requires particular standards, incentives, or
financing arrangements in order to comply with requirements of a state or federal funding
source or housing program;
2. a requirement for a building necessary to consider the building eligible for windstorm and
hail insurance coverage;
3. an ordinance or other regulation that: (i) regulates outdoor lighting for the purpose of
reducing light pollution; and (ii) is adopted by a city that is certified as a Dark Sky
Community by the International Dark-Sky Association as part of the International Dark
Sky Places Program;
4. an ordinance or order that: (i) regulates outdoor lighting; and (ii) is adopted under the
authority of state law; or
5. a building located in a place or area designated for its historical, cultural, or architectural
importance and significance that a city may regulate through zoning, if the city: (i) is a
certified local government under the National Historic Preservation Act; or (ii) has an
applicable landmark ordinance that meets the requirements under the certified local
government program as determined by the Texas Historical Commission (a city that
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doesn’t meet (i) or (ii) can adopt or enforce a regulation in questions 3 and 4, above, that
applies to a building located in a place or area designated on or after April 1, 2019, by the
city for its historical, cultural, or architectural importance and significance, if the city has
the voluntary consent from the building owner);
6. a building located in a place or area designated for its historical, cultural, or architectural
importance and significance by a city, if designated before April 1, 2019;
7. a building located in an area designated as a historic district on the National Register of
Historic Places;
8. a building designated as a Recorded Texas Historic Landmark;
9. a building designated as a State Archeological Landmark or State Antiquities Landmark;
10. a building listed on the National Register of Historic Places or designated as a landmark
by a city;
11. a building located in a World Heritage Buffer Zone; or
12. a building located in an area designated for development, restoration, or preservation in a
main street city under the main street program.
How are the bill’s prohibitions enforced? The attorney general or an aggrieved party may file an
action in district court to enjoin a violation or threatened violation of the bill. The attorney general
may recover reasonable attorney’s fees and costs incurred in bringing an action under the bill, and
sovereign and governmental immunity to suit is waived and abolished to the extent necessary to
enforce the bill.
The Summit delegates may wish to discuss a position related to changes to H.B. 2439.
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MUNICIPAL RIGHT-OF-WAY AUTHORITY/COMPENSATION
Telecommunications: Access Line Fees
Chapter 283 of the Texas Local Government Code, enacted in 1999, significantly altered the
procedures under which cities collect compensation from telecommunications providers that use
city rights-of-way (ROWs). Chapter 283 replaced individual telecommunications franchise
agreements with a new system of compensation based on “access lines.” Essentially, a
telecommunications provider pays compensation for the use of the ROWs based on how many
lines it operates in a city. The system represented a relatively successful compromise in 1999.
However, new technologies have placed a strain on the language and led to many disagreements
about which providers and what types of lines are subject to the compensation requirements. In
addition, the continuing migration to cell phones has reduced the number of land lines on which
the fee can be collected.
Some groups refer to access line fees as a “tax” and recommend that they be eliminated. The
municipal position is that the fees are a rental for the use of city rights-of-way, and that any revenue
stream that is “eliminated” should be replaced by alternate funding sources. That’s certainly not
the route the legislature took in 2019. Read on to find out what they did.
Cable/Video: State Issued Certificate of Franchise Authority
For many years, cable companies were the sole provider of wire-based video programming to city
residents. Until 2005, a cable company that wanted to serve customers within a Texas city did so
by obtaining a franchise agreement from that city. Federal law requires a local authority (e.g., a
state or local government) to issue a franchise agreement, and Texas law provides that
compensation for the use of a city’s rights-of-way is required.
Because of ever-growing technological capabilities, telecommunications companies now also have
the ability to provide video programming. Therefore, these companies wanted the local franchise
system reformed so that they would not have to obtain hundreds of franchises, which they felt
would be an impediment to installing the infrastructure necessary to implement their new
technology.
Cities were interested in reaching an agreement on a new compensation system that would provide
cities with stable and predictable compensation for use of the public rights-of-way. Cities also
wanted to ensure that all technologies and services, including cable and newer technologies, that
use the public rights-of-way would pay a fair and equitable fee for use of the public’s land. In
addition, cities wanted to ensure that they retained police power authority over their rights-of-way
and were still able to provide public, educational, and governmental (PEG) programming to their
citizens.
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In 2005, the legislature asked cities, cable providers, and telecommunications companies to reach
a compromise on issues related to the right-of-way compensation system for companies that
provide video services to city residents. The end result, after several failed bills, much negotiation,
one regular session, and two special sessions, was Senate Bill 5, which created a new Chapter 66
of the Texas Utilities Code. It represented a compromise that was acceptable to cities.
The bill made numerous changes to telecommunications, cable, and broadband laws. For cities,
the most important elements of Chapter 66 are that it creates a state issued certificate of franchise
authority (SICFA) to be administered by the Public Utility Commission (PUC). It also provides
the following:
1. provides that a state-issued certificate of franchise shall contain a grant of authority to use
a city’s ROWs, subject to the police powers of a city.
2. requires a SICFA holder to make a quarterly payment to each city in which it provides
service and that the payment be equal to five percent of gross revenues, as that term is
defined in the bill, earned by the franchise holder in that city.
3. requires a SICFA holder to: (a) provide a city, upon request, with PEG channels to be
operated by the city for noncommercial programming, with certain limitations and
restrictions; (b) provide to a city without a PEG channel a certain number of them, based
on population; and (c) make a quarterly payment to every city (regardless of whether it has
a PEG channel) in the amount of one percent of gross revenues – the payment may be used
solely for capital costs related to PEG channels.
Many providers applied for, and received, a SICFA. Some telecommunications providers have
used the bill’s provisions to “roll out” video services through new technology using fiber optic
lines.
The 2019 Elimination of Certain Franchise Fees
In 2019, S.B. 1152 (Hancock/Phelan) passed. The bill authorizes a cable or phone company to stop
paying the lesser of its state cable franchise or telephone access line fees, whichever are less for
the company statewide. The bill requires providers to file, not later than October 1 of each year,
an annual written notification with each city of which fee will be eliminated.
The industry’s reasoning for the bill is that they are being “double-taxed.” That's untrue for two
reasons:
The money they pay isn’t a “tax.” It’s a rental for the use of taxpayer-owned property. It's nothing
more than any other cost of doing business. The only difference is the companies are renting public,
as opposed to private property. Whether part of the business is called “phone service” and part
called “cable service” makes no difference in determining its value.

80

The Texas Constitution prohibits the legislature from forcing a city to give away publicly-owned
property for less than fair market value. The bills are unconstitutional because they eliminate
value-based compensation. In other words, the compensation would no longer be based on the
value of the right-of-way to the companies.
The bill isn’t about double-taxation, or taxation of any kind. Rather, it forces city taxpayers to
subsidize the cost of doing business for the companies. The bill is simply corporate welfare for
some of the largest and most profitable companies in the world. With no guarantee that the
companies will pass this taxpayer subsidy on to their customers, it is nothing more than a windfall
to massive corporations on the backs of taxpayers.
Read on to learn about litigation related to “small cell” legislation and S.B. 1152’s unconstitutional
mandate being added to that litigation.
Small Cell Nodes
Senate Bill 1004, passed during the 2017 session, requires a city to allow access for cellular
antennae and related equipment (“small cell nodes”) in city rights-of-way, and it also entitles cell
companies and others to place equipment on city light poles, traffic poles, street signs, and other
poles. Negotiations during the legislative session led to concessions giving some city authority
over placement. That may make the bill’s access provisions palatable to many cities, but local
preparation is key to dealing with the installations. The League has obtained example documents
for city officials to use when developing their ordinance, design criteria manual, and attachment
agreements.
Small cell nodes are not a replacement for the large “macro towers” that dot our landscape. Rather,
the nodes are meant to expand network bandwidth in densely populated areas. S.B. 1004 allows
cell companies and others to place the nodes in city rights-of-way, but cities in rural areas may not
be affected immediately – if at all.
The bill grants some control to cities by allowing them to, among other things:
1. Adopt a “design manual,” which can include things like aesthetics, insurance, and
recommended placement locations;
2. Create an “attachment agreement” governing how nodes are attached to city facilities; and
3. Create “design districts” that can have more stringent aesthetic requirements.
Most cities have reviewed their right-of-way management ordinance and created or modified
permit application forms for right-of-way access. The documents can be very simple or very
complex, depending on the needs of each city.
Following the bill’s passage, the City of McAllen is leading a coalition of around twenty cities that
filed a lawsuit to challenge the unconstitutionally low right-of-way rental fees in it. The bill caps
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a city’s right-of-way rental fee at around $250 per small cell node. The price per node in the current
bill is a taxpayer subsidy to the cellular industry because it allows nearly free use of taxpayerowned rights-of-way and facilities. The lawsuit also claims that S.B. 1004 unconstitutionally
delegates a city’s legislative authority to control its rights-of-way to private businesses. The City
of Austin has also filed a lawsuit challenging S.B. 1004. Both lawsuits are pending.
During the 2018 interim, it became time to clear up what appears to be some confusion about the
relationship between cities, TML, and cell providers, which are all focused on small cell
technology. In May, the Senate Business and Commerce Committee held an interim hearing on
the following charge: “the Committee will receive an update on the implementation of S.B. 1004,
relating to the deployment of network nodes in public right-of-way.”
The witnesses at the hearing consisted of the representatives of the major cell phone providers,
city representatives from four large cities, and various others. One overarching principle is clear
after the hearing: cities and businesses want better cellular/broadband service. We all want the best
technology for educational and businesses opportunities. That’s why the tone of some parts of the
hearing was disconcerting.
Some committee members, and some witnesses, characterized the lawsuit as being only about
cities wanting more money. And it’s certainly not true, as many committee members alleged, that
“TML is leading charge to organize these cities to get more money.”
The lawsuit isn’t about a “money grab.” It is about a mandate in the Texas Constitution that
prohibits the legislature from doing what it did with S.B. 1004: giving away taxpayer-owned
property to private business without just compensation. The relevant part of the Constitution is
very simple:
“[T]he Legislature shall have no power to authorize any county, city, town or other
political corporation or subdivision of the State…to grant…[any] thing of value in aid of,
or to any individual, association or corporation whatsoever…”
The legislature mandating the use of city property for less than fair market value clearly violates
the above provision, and the victims are city taxpayers who are forced to subsidize private industry.
Think about this analogy: would the legislature mandate that a city allow it’s parkland to be used
by a fast food restaurants for little or no rent? Of course not, and city residents would be appalled
by such a mandate, as they should be here. That’s why cities are suing, not because the League
“told them to.”
You were asked to “read on” in the section above related to the 2019 franchise fee elimination in
2019. In 2020, the pleadings in the existing “small cell” lawsuit were amended to include S.B.
1152. The small cell bill caps a city’s right-of-way rental fee at around $250 per small cell node.
The fee elimination in S.B. 1152 is, like price per node in the small cell bill, a taxpayer subsidy to
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the telecommunications industry because it allows discounted use of taxpayer-owned rights-ofway and facilities.
Make no mistake. Senate Bill 1004 and S.B. 1152, if left unchecked, could lead the way to the
complete elimination of all franchise fees in future sessions. That is why the lawsuit to prove that
they are unconstitutional is so important to Texas cities.
The FCC and Congress
State challenges aren’t the only thing cities need to be concerned with. Over the last decade, the
Federal Communications Commission (FCC) has issued numerous orders preempting city rightof-way and other authority, and it is continuing to ramp up its efforts.
The issues may seem technical to some, but they are among the most important that cities face.
FCC efforts could ultimately eliminate a city’s ability to direct what goes where in its rights-ofway. Just as important, they could collectively cost Texas cities hundreds of millions of dollars in
right-of-way compensation. In addition to FCC action, Congress is moving into the fray as well.
These issues are so important that League officers and staff have travelled to Washington, D.C.,
to visit with key members of the Texas Congressional delegation about the federal efforts
mentioned above. The goal of the visit was to show that Texas has enacted legislation (for
telecommunications, cable/video, and small cell deployment) to address industry concerns and that
further preemption – especially in the area of right-of-way compensation – would create a subsidy
for telecommunications companies on the backs of taxpayers.
Electric Franchise Fees
S.B. 7, passed in 1999, deregulated the Texas electric power market. The legislation, which went
into full effect in 2002, made changes that not only deregulated most electric utilities in Texas, but
also changed the way in which municipal electric franchise fees are charged and collected.
Traditionally, cities and electric utilities operated under a franchise agreement that governed the
amount the utility paid for use of the city’s rights-of-way, typically stated as a percentage of the
utility’s gross receipts for service provided within the city limits.
Prior to its amendment by S.B. 7 in 1999, Section 182.025 of the Texas Tax Code provided that a
city could unilaterally charge and collect a fee equal to two percent of gross receipts from an
electric utility. Section 182.026 then provided that Section 182.025 would not impair or alter a
provision of a contract, agreement, or franchise made between a city and an electric utility
company relating to a payment made to the city. In other words, cities and electric utilities were
free to enter into franchises that provided for a fee of greater than two percent, and it was on that
basis that many cities negotiated for and received franchise fees of three or four percent of gross
receipts.
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Since January 1, 2002 (the date deregulation was implemented), a city’s electric franchise fee has
been – with some exceptions – based on the number of kilowatt-hours (kwh) that a utility delivered
to customers located within the city’s boundaries in 1998. The total franchise fees for 1998 were
divided by the total kwhs for that year to arrive at a “per kwh rate.” That rate is multiplied by the
current kilowatt hours used by all customers within the city to arrive at the franchise fee amount
due to the city.
The TML Legislative Program provides that the League should oppose legislation that would
erode the authority of a city to be adequately compensated for the use of its rights-of-way
and/or erode municipal authority over the management and control of rights-of-way,
including by state or federal rules or federal legislation.

LOCAL TRANSPORTATION FUNDING
For more than three decades, TML has attempted to obtain access to new revenue sources so that
the backlog of spending on infrastructure (and streets in particular) can be addressed, and so that
some pressure can be taken off the property tax. For example, in the late 1970’s the League pushed
for legislation that would have raised the local option sales tax from one cent to two cents, under
the theory that the additional revenue would be used for street projects. This TML initiative failed.
In 1981, TML pressed for legislation that would have raised the state automobile registration fee
in order to create a City Street Improvement Fund. The effort failed.
In 1983, the League pushed for a “Pothole Bill.” Here is how the January 1983 edition of Texas
Town & City magazine explained the effort:
A TML survey of Texas cities indicated that the current backlog of municipal street
repair needs exceeds $1 billion – a sum that will grow each year, as cities fall
further and further behind.
Upwards of 20 percent of all municipal streets – 12,000 miles – need major repairs,
and the magnitude of the problem is steadily growing. Texas cities are spending an
estimated $180 million per year on street repairs, 58 percent more than three years
ago. But they are falling even further behind, because the street repair backlog is
snowballing at rates that exceed local spending increases. The cities will never be
able to bring their streets and bridges up to standard without state financial
assistance.
Note that the backlog was estimated to be $1 billion in 1983. It is now much higher. Here is the
solution that was proposed in 1983:
…city residents, who comprise 80% of Texas’ population, pay a major proportion
of all motor vehicle-related taxes collected by the state. But none of these revenues
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are remitted back to the cities to help deal with the problems created by the millions
of vehicles which generated the funds and the potholes in the first place. The TML
City Street Improvement Fund would provide a remedy by tying the problem (motor
vehicle wear on city streets) to the solution (repair funding provided from motor
vehicle-related taxes).
Again, the League’s efforts failed.
During the late 1980’s and in 1991, TML urged the Texas Legislature to raise the state gasoline
tax by five cents and remit the revenue back to cities for street improvements. The League came
very close during a special session in 1991, when the House approved the five-cent increase, but
the Senate narrowly rejected it.
All efforts failed, probably because of the way in which the legislature views tax increases:
1.

Lawmakers remain reluctant to raise state taxes at all but are more likely to allow
city councils (or local voters) the authority to raise taxes. For example, lawmakers
have given cities the authority to raise the local sales tax for: (a) economic
development, (b) property tax relief, and (c) other specific purposes (see “The 2001
Legislation” below).

2.

The legislature is even more reluctant to raise a state tax (like the gasoline tax) and
give the increase in revenue to the cities, because the state may want to increase
that tax for its own purpose sometime in the future. Indeed, virtually all the taxes
listed above have been increased by the legislature for state revenue sometime after
the League asked for an increase for local revenue.

The 2001 Legislation
The 2001 legislature passed H.B. 445, a bill that authorizes a city to hold an election to adopt a
one-fourth-percent sales tax to repair and maintain city streets. Only those cities with room under
the two-percent local sales tax cap are eligible to adopt the tax. If approved by the voters, the tax
expires after four years, unless a new election is held to reauthorize the tax.
The 2003 Legislation
The 2003 legislature passed H.B. 164, a bill that authorizes a one-eighth-percent sales tax to repair
and maintain city streets, in addition to the one-fourth-percent tax mentioned above. The 2003
legislature also passed an important property tax bill, S.B. 340, which imposes penalties for failure
to render business personal property for taxation.
The 2005 Legislation
In 2005, the legislature passed no bills that significantly improved municipal revenue, but did pass
a bill (H.B. 3195) that gives cities more flexibility to switch between optional sales taxes by
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permitting a single ballot proposition to raise an optional sales tax while simultaneously reducing
another. Numerous cities have taken advantage of this legislation.
The 2007 Legislation
The 2007 legislature passed a bill (H.B. 3084) that abolished the four-year expiration of the street
maintenance sales tax. Unfortunately, the governor vetoed that bill.
The 2009 Legislation
By 2009, it had become painfully obvious that Texas was experiencing a severe shortage of federal
and state transportation dollars. The burden of dealing with mobility issues was increasingly being
pushed down to local governments. In an effort to provide those local governments with the tools
to fund projects that are essential to the state’s mobility and economy, legislators introduced the
Texas Local Option Transportation Act (TLOTA). Senator John Carona and Representative Vicki
Truitt filed TLOTA in the form of S.B. 855.
As filed, S.B. 855 would have allowed the voters in only Dallas and Tarrant Counties to choose
from a menu of options for raising transportation funds through local fees and assessments. The
menu included such revenue alternatives as: (1) a county motor fuels tax of up to ten cents per
gallon that could be adjusted for inflation; (2) a mobility improvement fee not to exceed $60
annually; (3) a parking regulation and management fee of $1 per hour / per parking space; (4) a
motor vehicle emissions fee; (5) an annual driver’s license renewal fee of $25; and (6) a roadway
impact fee imposed on new residents. Any fee would have required voter approval.
As passed by the Senate Transportation and Homeland Security Committee, the bill expanded
TLOTA to include the twelve-county North Texas region (Collin, Dallas, Denton, Ellis, Hood,
Hunt, Johnson, Kaufman, Parker, Rockwall, Tarrant, and Wise Counties) as well as Bexar, Travis,
and El Paso Counties.
When S.B. 855 was deliberated on second reading in the Senate, three additional regions were
added to the bill (Corpus Christi, the Rio Grande Valley, and Waco). Another amendment adopted
by the Senate provided that the bill would not take effect unless the legislature passed and the
voters approved a constitutional amendment limiting diversions from the state highway fund. This
provision linked the passage of S.B. 855 to the passage of S.J.R. 9 and S.J.R. 52. Senate Bill 855
finally passed the Senate by a vote of 21-9.
The House Committee on Transportation waited an entire month before voting 6-1 to approve the
bill. As passed by the House committee, S.B. 855 would have applied to any county within a
Metropolitan Planning Organization (MPO). (There are 25 federally-designated MPOs in Texas,
affecting 55 counties and covering 85 percent of the state population.) Although broader in its
applicability, the bill allowed for only one funding mechanism: a local option gas tax of 10 cents
per gallon.
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Opposition to S.B. 855 began to grow. The Texas Public Policy Foundation and other groups
expressed concerns over increasing taxes during a recession, as well as the ability of some counties
to raise taxes while others could not. Opponents argued that local governments already have the
ability to pay for additional transportation infrastructure by redirecting existing sales tax revenue
that, they said, was originally intended for mobility, or to cut “waste” and apply those savings to
transportation.
By May 23, 2009, TLOTA was still on the House Calendar awaiting full consideration by the
House. Unfortunately, S.B. 855 was a victim of the five-day “chubbing” that took place in the
House to defeat the controversial “Voter ID” bill.
TLOTA’s provisions were also added to H.B. 300, the TxDOT Sunset Bill, but were stripped from
the bill by the conference committee. (House Bill 300 also died.)
The 2011 Legislation
The 2011 legislature passed a bill (H.B. 2972) that would allow cities to reauthorize the street
maintenance sales tax every eight years (instead of every four years) in certain situations. The bill
also authorized a city to spend street maintenance sales tax revenue on sidewalks. As with H.B.
3084 in 2007, the bill was vetoed by the governor.
The 2013 Legislation
No comprehensive TLOTA-type legislation was filed in 2013. However, H.B. 1511 by Larson
would have, among other things, extended the requirement that a street maintenance sales tax be
reauthorized by election by election every four years to every eight years. H.B. 1511 actually
passed both the House and Senate overwhelmingly, but was vetoed by Governor Perry. According
to the Governor’s veto message, the bill was vetoed because he believes voters deserve the right
to vote on whether to be taxed.
During 2013, it was hoped that the announcement of the TxDOT Turnback Program (through
which TxDOT essentially offered to “give” state highways back to cities) would be a
“springboard” for further discussions about how the state’s transportation system is funded.
Unfortunately, however, no legislation creating new city transportation funding sources passed in
2013.
Recent Issues
The same was true in 2015, largely because funding at the state level had passed in 2013 (see
discussion below). Because of the passage of that significant state funding, the legislature was
quiet on the local funding issue in 2015, 2017, and 2019.
The TML Legislative Program provides that the League should support legislation that
would allow for greater flexibility by cities to fund local transportation projects; amend or
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otherwise modify state law to help cities fund transportation projects; or provide cities with
additional funding options and resources to address transportation needs that the state and
federal governments are unable or unwilling to address.

STATE AND FEDERAL TRANSPORTATION FUNDING
State Funding
The legislature, in the 2013 regular session, considered dozens of state transportation funding bills
that would have enacted new fees, changed the use of existing fees, and/or ended “diversions” of
transportation-related revenues to other purposes. Just a few examples of such bills included the
following: (1) ending or modifying the diversion of the state’s gas tax revenues: (2) dedicating
motor vehicle sales taxes to transportation purposes; and (3) creating new fees or taxes.
None of the bills above passed. However, legislators were finally able to address at least a portion
of the state’s transportation funding problems. In the 2013 third special session, two bills - S.J.R.
2 and H.B. 1 - passed and both chambers promptly adjourned sine die.
The general idea of those two bills was to amend the Texas Constitution to divert some of the
state’s oil and gas tax revenues from the rainy day fund for transportation purposes. However,
legislators hadn’t been able to agree on certain details, specifically whether the rainy day fund
should retain a minimum balance before money can be diverted for transportation purposes. In the
second special session, different versions of two bills passed the House and the Senate. The bills
then went to a conference committee, but the conference committee version failed to pass either
chamber.
The legislation that ultimately passed during the third special session provides for about $1.2
billion in new funding annually. That amount is far less than the $4 billion needed at the time, but
it was a start. It also provides that the funding mechanism would end in 2025. However, legislation
passed in 2019 (S.B. 962) extends the funding allocation until 2034.
It appeared that the governor and lawmakers were satisfied with the compromise reflected in
2013’s two-bill package. But the lack of full funding meant that completely fixing the state’s
transportation funding problem continued to be on the table in the 2015 session.
The 2015 session saw dozens of bills (some of which would have needed constitutional
amendments to be implemented) filed that would have enacted enact all sort of transportation
funding schemes. The key piece of legislation that passed was S.J.R. 5 (Nichols/Pickett). The
constitutional amendment was approved by the voters on November 3, 2015, and provides that the
comptroller direct some of the state’s motor vehicle sales tax to the State Highway Fund, but the
funds can’t be used for toll roads. Essentially, if the state sales and use tax revenue reaches $28
billion in a given year starting in 2017, the additional money – up to $2.5 billion – would go to the
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highway fund. In addition, starting in 2019, 35 percent of state motor vehicle sales and rental tax
revenue that exceeds $5 billion would go to the fund.
The main news of the 2017 session was the passage of the TxDOT “sunset bill.” That bill continued
the agency until 2029 and made various administrative improvements to the agency. In 2019, the
main state funding bill was S.B. 69, which modifies the allocation methods in the 2013 funding
bills mentioned above.
Federal Funding
Heading into 2015, the then-current federal transportation funding legislation – known as MAP21 (Moving Ahead for Progress in the 21st Century Act) – was about to expire, and the fear was
that federal transportation monies were about to dry up.
TML joined the National League of Cities (NLC) in advocating for a multi-year, multi-modal bill
that allows local governments a greater say in spending decisions through their regional planning
organization. With transportation so critical to job creation and economic output, it has remained
the position of NLC that more of the funding decisions should be in the hands of local officials
acting through their local planning organizations.
With remarkable bipartisan support, the House and Senate passed a multi-year transportation bill
in December 2015 that was immediately signed by the President. The bill, dubbed the Fixing
America’s Surface Transportation (FAST) Act is paid for with gas tax revenue and a package of
$70 billion in offsets from other areas of the federal budget. It calls for spending approximately
$205 billion on highways and $48 billion on transit projects over the next five years.
The last time Congress passed a bill that gave five or more years of certainty to our nation’s local
leaders was 1998’s Transportation Equity Act for the 21st Century (TEA-21), which makes some
consider the speedy passage of the FAST Act in both the House and Senate a small miracle. This
monumental effort would not have been possible without the lobbying efforts by city officials.
To help make the final price tag of the 2015 FAST Act more palatable, lawmakers at the time
included a $7.6 billion rescission in the bill’s text, targeting individual states’ unobligated
balances. That rescission, which would have taken effect in mid-2020, would have allowed the
federal government to take back nearly $8 billion in highway contract authority. In Texas alone,
more than $960 million in contract authority was at stake, according to the Department of
Transportation. Legislation removing the rescission passed in late 2019, but the FAST Act is still
set to expire in September 2020.
At the time of printing of these materials, the House had released the “Investing in a New Vision
for the Environment and Surface Transportation in America” (INVEST) Act. The bill aligns well
with the National League of Cities “Cities 2020 Transportation Priorities” and represents a
significantly stepped-up investment in local priorities. It tracks closely the “Moving Forward
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Framework,” which was released in late January and aligns with NLC’s “Rebuild With Us”
priorities. (All of that information is available on the National League of Cities website at
www.NLC.org.)
House leadership has designated transportation reauthorization as one of their “must pass” bills
this summer. In the Senate, three of the four Committees have yet to act on their portion of the
legislation, but they may move quickly when the time is right. Below is a brief summary of the
INVEST Act:






With $319 billion for roads, $105 billion for transit, $60 billion for rail, and almost $10
billion for safety, INVEST is almost doubling current investment levels from the Highway
Trust Fund and providing $48.7 billion in dedicated funding to local transportation.
In response to recent local and state budget challenges from COVID-19, the bill provides
$83.1 billion in 2021 to cover up to 100 percent federal investment, which will ensure cities
and transit agencies can move forward with planned projects without delay.
INVEST increases funds for transit and rail programs as well as new programs to assist
cities and regions in transportation connectivity and climate goals.

It’s possible that legislation will be passed prior to the August summit meeting.
The TML Legislative Program provides that the League support legislation that would
provide additional funding to the Texas Department of Transportation for transportation
projects that would benefit cities and provide local, state, and federal transportation funding
for rail as one component of transportation infrastructure.
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ADVOCACY LIMITATIONS
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Prior to the 2007 legislative session, interim legislative committees studied the question of socalled “taxpayer-funded lobbying.” One reason for this research was that local government
officials and their membership organizations (like TML) had been successful in previous
legislative sessions in defeating numerous bad ideas that were being pushed by influential state
officials and various interest groups.
In preparation for what the League knew would be an assault on its ability, and the ability of its
membership, to lobby the legislature, a special TML Legislative Task Force on Intergovernmental
Relations was convened to study this and other issues concerning the League’s relationship with
state government. The conclusions of that task force were ultimately embodied in the following
positions taken by the League in 2007:
1. Oppose legislation that would limit or prohibit the authority of city officials to use
municipal funds to communicate with legislators.
2. Oppose legislation that would limit or prohibit the authority of the Texas Municipal League
to use any revenue, however derived, to communicate with legislators.
Those positions were adopted none too soon, as 2007 did indeed bring about legislation that would
have harmed the League and its members. H.B. 1753 by Rep. Frank Corte (and its companion bill,
S.B. 1944 by Sen. Dan Patrick). Those bills had nothing to do with legislative communications
undertaken by city officials, nor did they relate to the authority of cities to contract for the services
of a legislative consultant – a “hired gun lobbyist.” Rather, H.B. 1753 and S.B. 1944 would have
prohibited a city from paying dues to an organization if that organization or an employee of that
organization directly or indirectly influences or attempts to influence the outcome of any
legislation pending before the legislature. In other words, the bills were designed to force TML to
stop lobbying on behalf of its member cities or force cities to stop paying dues to TML.
The introduction of bills like H.B. 1753 and S.B. 1944 raises an interesting question. Why does
TML spend any resources, however derived, on attempting to influence legislation? The answer is
simple: TML does so because legislative advocacy is the service that city officials most want from
the League. Every membership survey conducted by the League has shown that “lobbying” is the
League’s most important activity.
It is also worth remembering that the legislative program that directs the TML advocacy efforts is
developed and adopted by the League’s membership-at-large and its Board of Directors, not by
the TML staff.
It stands to reason, then, that future bills resembling H.B. 1753 and S.B. 1944 should be of the
most concern to city officials, not to the TML staff. Such bills would prevent the League from
speaking out against the dozens of unfunded state mandates that are proposed each legislative
session. They would also prohibit the League from speaking in opposition to legislation that
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increases the liability of city officials and endangers their personal resources. They would, most
importantly, prevent the League from promoting the authority of local officials to respond to the
In 2015, three bills were filed that would have prohibited cities from spending public money to
attempt to influence the outcome of any legislation pending before the legislature, as well as
expressly prohibiting cities from being members of a nonprofit association that attempts to
influence the outcome of any pending legislation—H.B. 1257 (Shaheen), S.B. 711 (Burton), and
S.B. 1862 (Burton). Of the three bills, both H.B. 1257 and S.B. 1862 were heard in committee,
although neither was voted out. During those committee hearings, local government officials
pointed out that the legislation in question would make it next to impossible for legislators to get
all the facts they need to cast an informed vote on a bill that affects the cities in their districts.
Additionally, cities hire lobbyists for the same reason many state agencies and state universities in
Texas spend taxpayer money to employ dozens of lobbyists in Washington, D.C.
Though nothing passed in 2015, the usual suspects were in high gear in 2017. In fact, one senator
outright refused to even discuss an issue with any “taxpayer-funded” lobbyist. Two House bills
that would have prohibited lobbying by cities were filed in 2017: H.B 1316 (Swanson/Hall) and
H.B. 2553 (Shaheen). Those bills never received hearings. One bill, S.B. 445 (Burton) passed the
Senate but wasn’t heard in the House.
The 2019 version of the “anti-TML” and “no city lobbyist bill” was S.B. 29. That bill passed the
Senate and died on the House floor by a 58-85 vote. In fact, the bill became the center of a
controversy that ended up with the Speaker of the Texas House resigning.
One reporting bill did pass. H.B. 1495 provides, among other things, that the proposed budget of
a political subdivision must include, in a manner allowing for as clear a comparison as practicable
between those expenditures in the proposed budget and actual expenditures for the same purpose
in the preceding year, a line item indicating expenditures for directly or indirectly influencing or
attempting to influence the outcome of legislation or administrative action, as those terms are
defined in the state’s lobby law.
Neither the bill nor current law defines what it means to “directly or indirectly influence or attempt
to influence legislation.” It’s safe to say that money spent on a contract lobbyist should be included,
but what about internal expenditures related to influencing legislation? Those internal expenditures
might include staff travel time to Austin and related expenses to meet with a legislator or testify
before a committee. What to include is ultimately up to each city to decide in good faith based on
the advice of local legal counsel. (Note: TML member service fees are not spent to influence
legislation. As such, they need not be included in the budget comparison.)
Prior to the 2019 session, then-League President Holly Gray-Moore appointed a special legislative
committee to examine, among other issues, whether the League’s primary focus on defeating
harmful bills was the correct one considering all the potential negatives that can flow from being
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a bill-defeating organization. The committee’s recommendation was unanimous that defeating
harmful legislation should continue to be the League’s primary focus.
Following the 2019 session, TML President Eddie Daffern appointed another committee (with
many of the same members) called the Legislative Policy Committee on Advocacy Strategy. The
purpose of the 2020 committee was not to re-litigate the question of the League’s broad strategic
goal to defend against harmful legislation. Rather, it was to examine whether the League is on the
right track in achieving that strategy. How might tactics change given a changing environment, in
other words? Why has staff become the focal point of the League’s efforts, and how has that helped
or harmed our effectiveness? How can mayors and councilmembers reassert themselves as the
primary spokespersons of what’s best for Texas cities, using the League as a resource to do so?
These and other questions are critical heading into a 2021 legislative session where it’s imperative
that the League stem the tide of harmful bills.
The relevant recommendations of the 2020 Advocacy Strategy Committee are reprinted here in
full:
TML Legislative Policy Committee on Advocacy Strategy
Summary of Recommendations
February 10, 2020]
The League should, as an additive to its existing advocacy efforts, adopt and carry out the
following recommendations of the Legislative Policy Committee on Advocacy Strategy.
With regard to the education of city officials in relation to legislative advocacy:
1. The League should begin efforts to inform and educate city officials about the legislative
process. Those efforts should include more concise written materials in the Legislative
Update, a social media presence, and oral presentations at every TML or city event in the
coming year where doing so is feasible, including every TML regional meeting and affiliate
conference.
2. The League should redouble its efforts to educate and encourage all municipal elected
officials through the following:
a. Increased use of weekly conference call updates to officials so they are aware of
bad legislation well in advance of needed engagement.
b. Narrowed focus of written updates, such as the Legislative Update email, to a
handful of the most important issues, perhaps ranked by significance.
c. Increased use of old-fashioned “phone trees” when it is time to engage against a
bill, with a goal of timely contact and avoiding the perception that talking points
are being invented by TML staff. This strategy was vital in the defeat of S.B. 29,
the “no-taxpayer funded lobbying bill,” in 2019.
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d. Significant improvement to the League’s G.R.I.P. (Grassroots Intervention
Program) database. Improvements could include more information about subject
matter expertise of member city officials, professional affiliations (membership in
groups such as Realtors, etc.), and more information about the willingness of city
official to take certain types of advocacy actions during a session.
e. Utilization of communications consultants and public information offices to help
with advocacy messaging.
f. Improved educational efforts about how to testify and advocate, perhaps including
mock hearings and a “buddy system” to help with the logistics and substance of
testimony.
3. The League should, when using the local clout of elected officials in advocacy efforts, and
– through organizations like TCMA and other affiliates – educate city staff on how they
can assist in that process by providing individualized advocacy points to their elected
officials.
With regard to local and state advocacy efforts:
1. The League should encourage city officials to meet with the state leadership of other trade
associations, such as the Texas Association of Realtors.
2. The League should encourage local officials to meet with local civic-minded groups about
the importance of local decision making.
3. The League should encourage the development of regional advocacy efforts through redesignating the TML regional board representatives as the “regional board representative
and grassroots advocacy coordinator.”
4. The League President should appoint a task force or task forces of city officials, perhaps
organized around subject matter expertise, to prepare for the top issues that will be back in
2021.
5. The League should help facilitate “topic-specific study groups” that can better discuss
issues with legislators by asking at regional meetings which issues are important to that
region.
With regard to the 2020 Municipal Policy Summit:
1. The League should invite friendly legislators to brief the delegates to the 2020 Municipal
Policy Summit.
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2. The League should designate a thorough discussion time for the issue of preemption issues
at the 2020 Municipal Policy Summit.
3. The League should task the 2020 Municipal Policy Summit delegates with determining
whether a more focused bill-defeating strategy is appropriate in the future.
With regard to the amendment of the 2019-2020 TML Legislative Program:
1. The committee recommended that the existing TML Legislative Program be amended to
seek introduction and passage of legislation that would authorize a city to annex across a
road to bring a voluntarily-requested area into the city limits.
2. The committee established a subcommittee to seek ideas for additional positive legislation
to work on during this interim.
The TML Legislative Program provides that the League should oppose legislation that would
limit or prohibit the authority of city officials to use municipal funds to communicate with
legislators; or limit or prohibit the authority of the Texas Municipal League to use any
revenue, however derived, to communicate with legislators.
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GENERAL GOVERNMENT (MISC.) ITEMS
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ELECTIONS: BALLOT LANGUAGE/INITIATIVE AND REFERENDUM
Prior to the 2017 legislative session, the lieutenant governor charged the Senate Intergovernmental
Relations Committee with studying the following topic:
Local Ordinance Integrity: Examine the processes used by home rule municipalities
to adopt ordinances, rules, and regulations, including those initiated by petition and
voter referendum. Determine if additional statutory safeguards are necessary to
ensure that ballot language accurately describes proposed initiatives. Identify ways
to improve transparency and make recommendations, if needed, to ensure that local
propositions, and the means by which they are put forth to voters, conform with
existing state law.
When the committee met regarding the charge, it became clear that some want more state
regulation of ballot language used in initiative, referendum, and home rule charter amendment
elections, which sometimes become highly contentious. Proponents argue that these reforms are
necessary due recent case law striking ballot language proposed by cities.
The interim charge to the Senate Intergovernmental Relations Committee culminated with the
filing of S.B. 488 by Bettencourt and H.B. 3332 by Kuempel in 2017. S.B. 488 made it furthest of
the two companion bills. It was approved by the full Senate and House Elections Committee, but
was never considered on the House floor. In short, S.B. 488 would have authorized the secretary
of state to review home rule city ballot language and required cities to make changes to the ballot
language based on that review. Even more troubling, the bill would have required cities to pay
reasonable attorney’s fees, expenses, and court costs to a prevailing plaintiff in a suit challenging
the ballot language, even if the city were using language recommended by Secretary of State.
With highly charged political issues on a ballot, there is always a distinct possibility of a pro-forma
legal challenge to the ballot language by the opponents of a given measure. As the only level of
government in Texas that has initiative and referendum elections, home-rule cities are uniquely
targeted by proposals like S.B. 488 just by virtue of having a process that allows for the citizens
to vote on certain measures. The irony of S.B. 488 is that the Texas legislature—a body that has
not come close to adopting direct democracy measures like initiative and referendum at the state
level (like many other states)—is attempting to punish home-rule cities for improperly managing
their voter-approved procedures for heightened accountability and transparency.
At a recent interim committee hearing, Senator Paul Bettencourt (R – Houston) indicated his intent
to re-file his ballot language legislation from 2017. According to Senator Bettencourt, city officials
are drafting “purposely misleading” ballot language, presumably in an attempt to sway voters one
way or the other.
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Senator Bettencourt’s renewed focus on city ballot propositions was based on three recent lawsuits,
described here:


The City of Austin received a petition to call an election on the implementation of a city
land use plan. The petition required any new land use plan to include a waiting period
and voter approval before it could go into effect. The city’s ballot language provided that
the waiting period could be “up to three years.” The plaintiffs sued the city over this
language, arguing that the city’s ballot language should have excluded the length of the
waiting period. The Texas Supreme Court rejected the plaintiffs’ challenge. (Note: this
proposition was ultimately rejected by the voters.)



The City of Austin received a petition to mandate the city to conduct an annual “efficiency
audit.” The city’s ballot language included the cost of each proposed efficiency audit,
estimated at $1 - $5 million. The plaintiffs argued that the inclusion of the cost was
misleading political commentary on the proposed requirement. The Supreme Court
rejected the plaintiffs’ challenge. (Note: this proposition was ultimately rejected by the
voters.)



The City of Houston hadn’t even finalized its ballot language for an upcoming charter
amendment election prior to being sued over the proposed language. The proposition was
to establish a dedicated fund for street and drainage infrastructure spending. The lawsuit
claimed that proposed ballot language didn’t comply with the common-law ballot
language standard requiring that the “key features” be included in the language. (The
original language didn’t state that the funding would come from fees on city residents.)
The city ultimately adopted ballot language that referenced the drainage charges. The
Supreme Court rejected plaintiffs’ challenge. (Note: this proposition was passed by the
voters.)

Senator Bettencourt mentioned the lawsuits above as justification for re-filing legislation like S.B.
488 in 2019. What’s ironic about that? The Supreme Court of Texas dismissed the lawsuits and
determined that the language drafted by the cities was in accordance with current legal standards.
Nevertheless, Senator Bettencourt did refile a bill on the topic in 2019. S.B. 1225 was virtually a
carbon copy of S.B. 488 from the 2017 session. The League opposed the bill, but it still was
reported from the Senate committee chaired by Senator Bettencourt, and passed by the full Senate
on a 20-10 vote. That momentum did not carry over to the House, possibly because another bill
had seemingly become the primary vehicle for ballot language changes.
S.B. 323 by Senator Huffman required a city, not later than the 123rd day before an election, to
submit ballot language to the regional presiding judge, who then appointed a three-judge panel to
consider and approve the language. As originally filed, the panel could disapprove the language
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without rewriting it. Given the strict election deadlines that would apply, a disapproval under S.B.
323 would often mean that the city would need to postpone certain initiative and referendum
elections at least six months to the next uniform election date. The League voiced this concern at
the committee hearing in the senate, and the bill was modified to require the panel of judges to
rewrite the ballot language if disapproved. Still, the bill would have subjected the city to an election
contest even when the city used the judicially-approved ballot language. S.B. 323 was approved
by the Senate and reported from the House Elections committee before time running out in the
session.
What should we make of the increased (and perhaps misplaced) scrutiny of city ballot language?
If nothing else, it reflects the increased litigiousness of plaintiffs when political measures are on
the ballot. When controversial political issues are put up to a vote, it’s common for interests on
either side of the issue to – as a matter of practice – file a lawsuit challenging the ballot language.
This “sue first, ask questions later” approach is apparent in the recent legal challenges in Austin
and Houston. In the Houston lawsuit, the city was actually sued before it even adopted any ballot
language in the first place.
The other aspect of these challenges is that, when it comes to participatory democracy measures
like initiative and referendum in Texas, cities are the only game in town. Home rule cities are the
only level of government in Texas that actually gives voters the ability to directly shape public
policy. State government provides no such mechanism. That begs the question of whether the state
legislature should be involved at all?
Several other states allow for initiative and referendum at a statewide level. Some of those states
have ballot language review boards and independent third parties that attempt to craft “neutral”
ballot language. Even they receive legal challenges. For example, Colorado allows citizens to place
initiatives on statewide ballots. Colorado law requires a “Initiatives and Title board,” consisting of
the secretary of state, attorney general, and director of legislative counsel, to determine that ballot
language is fair and not misleading. Citizens can appeal the approved language directly to the
Colorado Supreme Court. In spite of those procedures, over 50 legal challenges have been filed in
the last two years.
In any case, the notion that Texas city officials are deliberately trying to mislead voters is
misplaced. (Any legislator who believes differently might want to grab a pen and paper and give
a shot to drafting a ballot proposition that doesn’t upset either side.) If recent litigation is any
indication, Texas cities have made every effort to conform to current legal standards when drafting
ballot language.
The TML Legislative Program provides that the League oppose legislation that would: (1)
restrict city authority to draft ballot propositions in such a way that reflects the full fiscal
impact of the proposition; and (2) require preclearance of city ballot propositions by a state
agency.
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ELECTIONS: PARTISAN CITY ELECTIONS
2017 saw the beginnings of a new effort to politicize the successfully non-partisan nature of city
government in Texas. One early-filed bill that didn’t progress was H.B. 2919 by Sanford. H.B.
2919 would have required candidates for mayor and city council to declare party affiliation and
run as partisans in their elections. Representative Sanford refiled his bill in 2019, but the bill (H.B.
3432) once again did not receive a committee hearing. As the partisanship in Washington continues
to creep down to the state and local levels, supporters of the two major parties are now getting
active in local city elections through endorsements and fundraising. This trend toward trying to
politicize our least political governing bodies may be one of the biggest challenges the League
faces in the coming years.
The TML Legislative Program provides that the League oppose legislation that would
require candidates for city office to declare party affiliation in order to run for office.

ELECTIONS: UNIFORM ELECTION DATES
Prior to 2005, most city elections had to be held on one of four uniform election dates. In 2005,
the legislature passed H.B. 57, which deleted the February and September election dates, leaving
only two uniform election dates: (1) the second Saturday in May and (2) the first Tuesday after the
first Monday in November.
H.B. 57 also gave cities the ability to change the date on which they held a general election to
another authorized uniform election date, so long as the action was taken prior to December 31,
2005. Since then, numerous proposals have been filed, and some passed, that alter the deadline for
a city to change the date of its general election. As an example, H.B. 3619 by Raymond passed in
2007 and would have extended the deadline for a city to change the date of its election to December
31, 2008. Governor Perry vetoed that bill on the grounds that voters needed to have some
confidence in when city elections were to take place. In his veto message, the Governor stated that
“[w]hile some of the deadline extensions were necessary in sessions in which the legislature cut
back the number of uniform election dates, we have now reached the point where the cities and
other local subdivisions need to stop moving their election dates.”
For whatever reason, the governor signed a bill (H.B. 401 by Raymond) extending the deadline
for switching election dates in 2009, but with one slight change. H.B. 401 provided that a city that
held its general election on the May uniform election date could change the date of the election to
the November uniform election date no later than December 31, 2010. In other words, a city that
held its general election in November had no statutory authority to move its elections to the May
uniform election date.
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A major elections bill in 2011 further impacted a city’s ability to change the date of its general
election. S.B. 100 by Van de Putte implemented the federal Military and Overseas Voter
Empowerment (MOVE) Act of 2009. The MOVE Act, among other things, requires that ballots
be transmitted to military and overseas voters 45 days prior to an election held in conjunction with
a federal election to ensure that military and overseas voters would have ample time to return their
ballots.
S.B. 100 implemented the federal legislation by leaving the current primary election date intact
but moving the primary runoff date, which used to be held on the second Tuesday in April of evennumbered years, to the fourth Tuesday in May of even-numbered years. This was needed to be
able to transmit ballots overseas 45 days in advance of a primary runoff election. The election
calendar changes of S.B. 100 meant that the May uniform election date would fall between the
primary and primary runoff dates in even-numbered years. Counties were concerned that they
would not be able to both lend their machines to cities and school districts for local elections on
the second Saturday in May of even-numbered years, and have the electronic voting machines
ready for use in the primary runoff election held at the end of May of even-numbered years.
These concerns led to practical limitations on the availability of the May uniform election date in
some locations. Following the passage of S.B. 100, a city could still hold an election on the second
Saturday in May of an odd-numbered year or on the November uniform election date. However,
counties might refuse to provide electronic voting machines to cities for use on the second Saturday
in May of an even-numbered year due to the proximity of that election date to the primary runoff
date in even-numbered years.
As a result, some cities received notice from the county that they can no longer use the county’s
electronic voting machines for this date, which forced those cities to take one of three actions: (1)
move all elections to the November uniform election date; (2) unstagger terms of office for elected
officials so that all officials are elected on the May uniform election date in odd-numbered years;
or (3) purchase electronic voting machines so that May elections are not dependent upon the
availability of machines from the county.
S.B. 100, along with a separate bill, H.B. 1545, both extended the deadline to December 31, 2012,
for cities with May elections to switch to the November uniform election date. That statutory
deadline expired, but still remained in place until 2015, thus precluding a city from changing its
election date for three years.
In 2015, H.B. 2354 passed which moved the May uniform election date to the first Saturday in
May to avoid potential scheduling conflicts with state political party conventions. Additionally,
S.B. 733 by Fraser was passed, which extended the deadline to switch from May to November
elections to December 31, 2016. By the time the 2017 legislative session began, Texas cities once
again had no statutory authority to move their general election to another uniform election date.
This lack of flexibility has become problematic for many cities, primarily because counties still
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have the ability to refuse to provide electronic voting machines to cities conducting their elections
in May of even-numbered years.
A number of bills were filed in both 2017 and 2019 that would have eliminated the May uniform
election date, though none of them gained much traction. Entering the 2021 session, cities still
have two uniform election dates, and still cannot take action, without special city-specific
legislation, to switch their general election date from May to November, or vice versa.
Some theorize that certain legislators want all elections to be held on one date, such as the
November uniform election date. Such a joint election would eliminate the need to procure the
now-required electronic voting machines for a stand-alone municipal election. But many city
officials are uncomfortable with that possibility. City officer elections and propositions, including
important bond issues, could be shunted to the end of the ballot, and city issues could be drownedout under huge national and state campaigns.
The TML Legislative Program provides that the League oppose legislation that would
eliminate any of the current uniform election dates.
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COVID-19 WORK GROUP APPOINTMENTS

104

The novel Coronavirus has raised more issues than can be dealt with in a one-hour session. But
the issues demand attention and positions by the League.
Summit members may wish to volunteer for a working group that will meet closer to the 2021
legislative session to discuss and make recommendations on the relevant issues.
If you wish to participate, please contact Scott Houston at shouston@tml.org. Like the Summit
membership, the working group must be representative of the League’s diverse membership. As
such, not all volunteers will be appointed.
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MEMBER-SUBMITTED ITEMS
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FIREFIGHTER CIVIL SERVICE AGE LIMITS
The City of Belton submitted the following letter for consideration:

The Summit delegates may wish to recommend a position on the issue.
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ELECTION RECORDS/MUNICIPAL COURT REPORTING

The City of La Porte has asked the Summit delegates to consider two items. The first relates to when
voter information is made public. The second relates to a statutory reporting requirement to the state’s
Office of Court Administration.
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PAY AS YOU GO FOR CAPITAL IMPROVEMENTS
The city manager for the City of Melissa submitted the following request for consideration:
It can be hard enough to identify funding for Capital Improvement Project implementation, and
even more difficult to find new funding sources when those CIP systems are in need of major
repair, up to total replacement. As such, there are arguments on both sides as to issuing debt to
fund capital projects. Issuing bonds, utilizing established restrictive funds, setting aside cash—all
these have issues in both the practical implementation and the philosophical world of policy
implementation. The reality is that local governments need to use a combination of all resources
for capital reinvestment in their respective communities. Texas cities should be incentivized to
allocating a portion of today’s tax revenue to defray future costs of these CIP systems; however,
current Texas law does not support this concept because those set-asides are calculated in the M&O
rate, which is the measuring stick for rollback and/or automatic election provisions. The solution
seems straightforward -- Texas law currently breaks down the property tax rate into two
components: Maintenance and Operation (“M&O”) rate and Interests and Sinking (“I&S”) rate.
The law should be amended to authorize a subset of the Maintenance and Operation (“M&O”) rate
to be a Renewal and Replacement (“R&R”) rate, such R&R rate would build cash over time for
Pay As You Go (“PayGo”) utilization and would be treated similar to the I&S rate and not
calculated towards rollback.
The obligation that comes with any capital investment is for local governments to provide
sufficient amount of money for maintenance and repair from their annual revenues. In fact, a better
argument is to not only cover those recurring costs but also to set aside as many funds as possible
to tackle some larger rehab projects for these capital investments without having to issue debt to
do so. Local government officials take no issue with the PayGo concept as a part of their overall
responsible funding plan. The problem is that there is a penalty to go the PayGo route versus the
debt issuance path. Current Texas law allows there to be full coverage of debt in the Truth-InTaxation (“TnT”) formula. Not so with PayGo. TnT actually encourages less than optimal
management practices by not advocating for implementing funding strategies today to defray
tomorrow’s increased cost and flies in the face of the very thing many legislators abhor: the
reliance on issuing debt.
The Solution
Local governments should be able to claim the same benefit as the I&S fund when it comes to TnT
calculations if they designate M&O funds for R&R purposes. This tax rate diversification would
incentivize cities to build more PayGo funding today to protect the future taxpayers. But today’s
tax rate structure does not provide such an incentivization. If an R&R rate was implemented and
such funds not counted towards the rollback rate, cities would have the appropriate incentive to
dedicate and save funds for defraying future replacement cost of capital improvements.
State law should incentivize cities to use more PayGo and less debt. The rationale is balance
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and fiscal responsibility. The law can be constructed to make R&R funding a one-way path. A cap
of no more than 10% of a City’s M&O tax rate can formally adopted annually by a City Council
for the R&R rate as part of the tax rate adoption process. Such funds can be used only for the
legally authorized purpose to extend the life of existing infrastructure. No salaries or routine
maintenance and only for documented contracts and tangible work that results in infrastructure
spending.
Funds from the R&R rate can be used if they meet the following criteria:
1.
the project is used on infrastructure that is greater than 50% of its useful life (ensures
that the initial maintenance on infrastructure, how small, is not neglected by cities in
the early years); or
2.

3.

the project is greater than 10% of the replacement cost (in today’s dollars) for the
infrastructure in question (the 10% may be low and would like your feedback on this
threshold);
and
improvements will extend the useful life of the infrastructure by 20%.

PayGo will never replace the need for debt financing for many large and expensive capital projects.
However, the legislature can raise the prominence of PayGo by authorizing an R&R rate and
allowing it to be classified the same as debt financing when it comes to TnT calculations.
The Summit delegates may wish to recommend a position on the issue.

110

GENERAL LAW CITIES: COUNCILMEMBER ILLNESSES
The mayor of the City of Tool submitted the following request for consideration:
“We would like to submit a request for a change in legislature for Council Members who are out
sick in a General Law city. We have recently had a Council Member resign after a prolonged
illness. In the course of 18 months, they were present approximately a half a dozen times, to include
special meetings.
Because there are no provisions whatsoever for illness even when prolonged, and in our case it
created a hardship, especially because we had a mayor resign in the same term.
Our Council Member did finally resign, but only after being re-elected and still remaining absent.
Here is our request for change:



A Council Member is not eligible for re-election if they missed a certain number of
meetings in a previous term, regardless of their current health
There are some type of limits for sickness. We understand there needs to be more leniency
than the typical statutes, but unlimited absenteeism creates a big hardship.

Please let us know if we need to do something different to submit a formal request. If you’d like
to speak with me further, my phone number is X.
Thanks!
Tawnya Austin, Mayor
The Summit delegates may wish to recommend a position on the issue.

111

APPENDIX
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THE TEXAS MUNICIPAL LEAGUE PROPOSED FIXED LEGISLATIVE
PROGRAM (2021 – 2022)

Introduction
City officials across the state are well aware of the fact that many significant decisions affecting
Texas cities are made by the Texas Legislature, not by municipal officials.
During the 2019 session, more than 7,500 bills or significant resolutions were introduced; more
than 2,000 of them would have affected Texas cities in some substantial way. In the end, over
1,400 bills or resolutions passed and were signed into law; more than 300 of them impacted cities
in some way.
The number of city related bills as a percentage of total bills filed rises every year. Twenty years
ago, around 17 percent of bills filed affected cities in some way. By 2019, that percentage had
almost doubled to 30 percent. In other words, almost a third of the legislature’s work is directed at
cities, and much of that work aims to limit municipal authority.
There is no reason to believe that the workload of the 2021 session will be any lighter; it will
probably be greater. And for better or worse, city officials will have to live with all the laws that
may be approved by the legislature. Thus, the League must make every effort to assure that
detrimental bills are defeated and beneficial bills are passed.
The TML approach to the 2021 session is guided by principles that spring from a deeply rooted
TML legislative philosophy:


The League will vigorously oppose any legislation that would erode the authority
of Texas cities to govern their own local affairs.



Cities represent the level of government closest to the people. They bear primary
responsibility for provision of capital infrastructure and for ensuring our citizens’
health and safety. Thus, cities must be assured of a predictable and sufficient level
of revenue and must resist efforts to diminish their revenue.



The League will oppose the imposition of any state mandates that do not provide
for a commensurate level of compensation.

In setting the TML program, the Board recognizes that there is a practical limit to what the League
can accomplish during the legislative session. Because the League (like all associations) has finite
resources and because vast amounts of those resources are necessarily expended in defeating bad
legislation, the Board recognizes that the League must very carefully select the bills for which it
will attempt to find sponsors and seek passage.
Each initiative is subjected to several tests:
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Does the initiative have wide applicability to a broad range of cities of various sizes
(both large and small) and in various parts of the state?



Does the initiative address a central municipal value, or is it only indirectly related
to municipal government?



Is this initiative, when compared to others, important enough to be part of TML’s
list of priorities?



Will the initiative be vigorously opposed by strong interest groups and, if so, will
member cities commit to contributing the time and effort necessary to overcome
that opposition?



Is this initiative one that city officials, more than any other group, should and do
care about?

The Board places each legislative issue into one of four categories of effort. Those five categories
are:


Seek Introduction and Passage – the League will attempt to find a sponsor, will
provide testimony, and will otherwise actively pursue passage. Bills in this category
are known as “TML bills.”



Support – the League will attempt to obtain passage of the initiative if it is
introduced by some other entity.



Oppose – the League will actively and vigorously attempt to defeat the initiative
because it is detrimental to member cities.



No Position – the League will take no action.

Our Highest Priority: Oppose Bad Bills
The Board determined that TML’s highest priority goal is the defeat of legislation deemed
detrimental to cities. As a practical matter, adoption of this position means that the beneficial bills
will be sacrificed, as necessary, in order to kill detrimental bills.
The TML Priority Package
The TML Priority Package includes the following items in priority order:
1. Defeat any legislation that would erode municipal authority in any way, impose an
unfunded mandate, or otherwise be detrimental to cities, especially legislation that would:
a. erode municipal authority in any way, impose an unfunded mandate, or otherwise be
detrimental to cities.
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b. provide for state preemption of municipal authority in general.
c. impose further revenue and/or tax caps of any type.
d. erode the ability of a city to issue debt.
e. erode municipal authority related to development matters, including with respect to the
following issues: (1) annexation, (2) eminent domain, (3) zoning, (4) regulatory
takings, (5) building codes, (6) tree preservation, and (7) short-term rentals.
f. erode the authority of a city to be adequately compensated for the use of its rights-ofway and/or erode municipal authority over the management and control of rights-ofway, including by state or federal rules or federal legislation.
g. limit or prohibit the authority of city officials to use municipal funds to communicate
with legislators; or limit or prohibit the authority of the Texas Municipal League to use
any revenue, however derived, to communicate with legislators.
2. Passage of any legislation that would:
a. eliminate reauthorization provisions for the collection and use of street maintenance
sales and use tax and authorize cities to reimburse themselves from sales and use tax
collections for actual election costs required for tax implementation.
b. allow cities the option of using either an official newspaper or a website for the
publication of legal notices.
c. authorize a city to annex across a road to bring a voluntarily-requested area into the
city limits.
d. allow a city official to submit a request for an attorney general letter ruling under the
Public Information Act by email at no charge.
Support
The Board supports legislation that would:
1. make beneficial amendments to the equity appraisal statute; close the “dark store” theory
of appraisal loophole; and require mandatory disclosure of real estate sales prices.
2. authorize a council-option city homestead exemption expressed as a percentage or flatdollar amount.
3. support legislation that would convert the sales tax reallocation process from a ministerial
process into a more formalized administrative process.
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4. authorize a city council to opt-in to requiring residential fire sprinklers in newly constructed
single-family dwellings.
5. allow for greater flexibility by cities to fund local transportation projects; amend or
otherwise modify state law to help cities fund transportation projects; or provide cities with
additional funding options and resources to address transportation needs that the state and
federal governments are unable or unwilling to address.
6. provide additional funding to the Texas Department of Transportation for transportation
projects that would benefit cities and provide local, state, and federal transportation funding
for rail as one component of transportation infrastructure.
7. allow a city to lower the prima facie speed limit from 30 to 25 miles per hour without the
need for a traffic study.
8. establish that expenditures of Community Development Block Grant funds by cities are a
governmental function.
9. require city consent before TCEQ is authorized to issue a standard permit for a rock
crushing operation, cement crushing operation, or any similar activity that may be
authorized under a standard air permit from TCEQ within the corporate limits or ETJ of a
city. (Alternatively, or in addition, such legislation may: (a) authorize a city to restrict,
prevent, or regulate the locating of such activities in the city’s corporate limits or ETJ in
other manners, such as imposing minimum distance from such operations and schools,
hospitals, churches, and residences; (b) require TCEQ to provide notice of applications for
standard permits to cities for activities proposed in the city’s corporate limits or ETJ and
require TCEQ to address any and all comments received from the City as required by Sec.
382.112 of the Texas Health & Safety Code; or (c) prohibit TCEQ from issuing a standard
permit for activities proposed in the city’s corporate limits or ETJ unless the city verifies
that the proposed in the city’s corporate limits or ETJ unless the city verifies that the
proposed activity is authorized under the city’s zoning ordinance or comprehensive plan to
locate at the proposed location.
10. provide consistency and uniformity in the compliance deadlines and fees for compliance
dismissals of Class “C” misdemeanors.
11. provide courts with access to TexasSure database to verify financial responsibility.
12. provide additional funding through the Municipal Court Building and Security Fund and
the Municipal Court Technology Fund.
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Oppose
The Board opposes legislation that would:
1. negatively expand appraisal caps but take no position on legislation that would authorize a
council-option reduction in the current ten-percent cap on annual appraisal growth.
2. impose new property tax or sales tax exemptions that substantially erode the tax base.
3. limit or eliminate the current flexibility of the Major Events Reimbursement Program as a
tool for cities to attract or host major events and conventions.
4. limit the type of incentives available to the city or that would limit any use of incentives
by a city.
5. further erode local control as it pertains to retirement issues.
6. substantively change or expand the scope of the current disease presumption law, unless
doing so is supported by reputable, independent scientific research.
7. require candidates for city office to declare party affiliation in order to run for office.
8. eliminate any of the current uniform election dates.
9. impose additional state fees or costs on municipal court convictions or require municipal
courts to collect fine revenue for the state.
10. restrict city authority to draft ballot propositions in such a way that reflects the full fiscal
impact of the proposition.
11. require preclearance of city ballot propositions by a state agency.
Take No Position
The Board takes no position on legislation that would relate to immigration matters, so long as it
does not impose new and substantial unfunded mandates or unavoidable liabilities on cities.
Other
The Board takes the following additional actions:
1. take no position on legislation that would impact local sourcing of sales and use taxes for
Internet orders.
2. with regard to economic development: (1) take no position on legislation that would
broaden the authority of Type A or Type B economic development corporations; and (2)
oppose legislation that would limit the authority of Type A or Type B economic
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development corporations statewide, but take no position on legislation that is regional in
scope and that is supported by some cities in that region.
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