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CONSUMER SERVICE ALLIANCE OF
TEXAS, INC.
Plaintiff,
TITLEMAX OF TEXAS, INC.
Plaintiff - Intervenor,
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CITY OF AUSTIN, TEXAS
Defendant.
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IN THE DISTRICT COURT OF

TRAVIS COUNTY, TEXAS

250TH JUDICIAL DISTRICT

DEFENDANT’S MOTION FOR PARTIAL SUMMARY JUDGMENT
TO THE HONORABLE JUDGE OF SAID COURT:
Defendant City of Austin (“City”) files its Motion for Partial Summary Judgment. The
Court should grant the City’s motion because the challenged ordinance is not preempted, does
not conflict with state law, and is a reasonable and valid exercise of the City’s police power. The
City respectfully shows the following:
INTRODUCTION
1.

This is a Uniform Declaratory Judgment Act (“UDJA”) and Texas Open Meetings Act

(“TOMA”) case. Plaintiff and Plaintiff-Intervenor (collectively “Plaintiffs”) allege that City of
Austin Ordinance No. 20110818-075, which concerns credit access businesses (the “CAB
Ordinance”), (1) unconstitutional because it is preempted by state law, conflicts with state law,
and is a “virtual prohibition” on TitleMax’s business; and (2) was adopted in violation of the
TOMA. 1 Plaintiffs seek a declaration that the CAB Ordinance is invalid, injunctive relief, and
attorney fees.

1

The TOMA claim is addressed in the City’s Partial Plea to the Jurisdiction that was filed on April 27, 2012, and is
not part of this Motion for Partial Summary Judgment.
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EVIDENCE
2.

Attached and incorporated by reference for all purposes are the following exhibits:
Exhibit 1:

House Bill 2594, 82nd Legislative Session

Exhibit 2:

House Bill 2592, 82nd Legislative Session

Exhibit 3:

House Bill 2593, 82nd Legislative Session

Exhibit 4:

City of Austin Ordinance No. 20110818-075.

Exhibit 5:

City of Dallas Ordinance No. 28287 (codified as in the Dallas City Code
as Article XI, §§50-144 to 50-151.3).

FACTS
State law
3.

The 82nd Legislature adopted House Bill 2594 and House Bill 2592 (the “State Bills”).

See Exhibits 1 and 2. The State Bills concern credit access businesses (“CAB”), which are
businesses that facilitate pay day and motor vehicle title loans. The State Bills require CABs to
be licensed, to follow certain reporting requirements, and to provide certain disclosures. The
State Bills also include an administrative enforcement penalty. The State Bills became effective
on January 1, 2012.
4.

A third bill concerning CABs, House Bill 2593, was also proposed during the 82nd

legislative session. It addressed payment for extensions, the amount that could be advanced,
restrictions on extensions of credit for auto title loans, and restrictions on the extensions of credit
for payday loans. See Exhibit 3. House Bill 2593 was not voted on by the Legislature during the
82nd legislative session.
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Ordinance No. 20110818-075
5.

The City of Austin is a home-rule municipality. On August 18, 2011, the Austin City

Council (the “Council”) adopted Ordinance No. 20110818-075, the CAB Ordinance. See Exhibit
4. The purpose of the CAB Ordinance is “to protect the welfare of the citizens of the City by
monitoring credit access businesses in an effort to reduce abusive and predatory lending
practices.” See Exhibit 4 at §4-12-2. It requires CABs located within the City to register with
the City, to keep certain records for review and inspection, to submit the reports to the City, and
to provide a form to consumers listing non-profit agencies that work with consumer credit issues.
See Exhibit 4 at §4-12-1 to §4-12-20 and §4-12-22. The Ordinance also includes provisions
related to extensions of credit (that is amount that can be loaned, number of installments allowed,
and number of refinances/renewals allowed). See Exhibit 4 at §4-12-21. The CAB Ordinance
became effective on January 1, 2012. See Exhibit 4 at Part 3. It is substantially similar to City of
Dallas Ordinance No. 28287, which was adopted on or about June 22, 2011. See Exhibit 5.
STANDARD OF REVIEW
6.

The issues raised in this Motion concern the constitutionality of the CAB Ordinance.

More specifically, whether the CAB Ordinance is preempted by, conflicts with State law, and/or
is a virtual prohibition on Intervenor’s business. These are questions of law. Austin Police
Association v. City Of Austin, 71 S.W.3d 885, 888 (Tex.App. – Austin 2002, no pet.) and
Barnett v. City of Plainview, 848 S.W.2d 334, 340 (Tex.App. – Amarillo 1992, no pet.). A
question of law should be resolved by a summary judgment. City of Pflugerville v. Capital
Metropolitan Transportation Authority, 123 S.W.3d 106, 109 (Tex.App. – Austin, 2003, pet.
denied). Accordingly, this Motion for Partial Summary Judgment is properly before the Court.
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ARGUMENT
7.

The CAB Ordinance is valid and Plaintiffs cannot show otherwise. Texas courts presume

that municipal ordinances are valid. City of Brookside Village v. Comeau, 633 S.W.2d 790, 792793 (Tex. 1982). A party challenging the validity of an ordinance must rebut the strong
presumption that the ordinance is valid. Austin Police Ass’n, 71 S.W.3d at 888. The presumption
applies to (1) the basis for adopting the ordinance and (2) the reasonableness of the ordinance.
Comeau, 633 S.W.2d at 792-793; City of College Station v. Turtle Rock Corp., 680 S.W.2d 802,
805 (Tex. 1984). The party challenging an ordinance’s validity has an “extraordinary burden” to
overcome the presumption of validity. Turtle Rock Corp., 680 S.W.2d at 805. Furthermore, a
court has “no authority to interfere [with an ordinance] unless it is unreasonable and arbitrary,
amounting to a clear abuse of municipal discretion.” Barnett, 848 S.W.2d at 338.
The CAB Ordinance is not preempted.
8.

A municipality designated as a home-rule city has broad discretionary powers and full

power of self-government. Austin Police Ass’n, 71 S.W.3d at 887. Only the Texas Constitution
and the Texas Legislature impose limitations on a home-rule municipality’s power. Id. A homerule city is not preempted from regulating an area unless it is unmistakably clear that the area is
exclusively regulated by the State. LCRA v. City of San Marcos, 523 S.W.2d 641, 645 (Tex.
1975) (sub.op.); Dallas Merchants & Consessionaire’s Ass’n,. v. City of Dallas, 852 S.W.2d 489,
491 (Tex. 1993). Unmistakable clarity is not proven by “the mere fact” that the Legislature has
passed laws that concern a subject area. Austin Police Ass’n, 71 S.W.3d at 888; City of
Richardson v. Responsible Dog Owners, 794 S.W.2d 14, 19 (Tex. 1990). Instead, a party
asserting preemption must produce evidence that shows express or conflict preemption.
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A. State law does not expressly preempt municipal regulation.
9.

Neither of the State Bills includes explicit statutory preemption language. An example of

statutory preemption can be found in Section 1.06 of the Texas Alcohol and Beverage Code:
“CODE EXCLUSIVELY GOVERNS. Unless otherwise specifically
provided by the terms of this code, the manufacture, sale, distribution,
transportation, and possession of alcoholic beverages shall be governed
exclusively by the provisions of this code.”
The relevant sections of the State Bills contain no same or similar plain language, which
demonstrates that the Legislature could have included this type of provision had it meant to
preempt all CAB regulation. Furthermore, the State Bills contain no language that could be
interpreted to explicitly preempt municipal regulation of CABs. Because the Texas Legislature
has not with unmistakable clarity preempted home-rule cities, home-rule cities may regulate
CABs.
B. The CAB Ordinance does not conflict with State law.
10.

Even in the absence of express preemption, a home-rule municipality cannot regulate in a

manner inconsistent with the Texas Constitution or state law. Austin Police Ass’n, 71 S.W.3d at
888. To determine whether a conflict exists, a court must compare state law and the municipal
ordinance. See Austin Police Ass’n, 71 S.W.3d at 888-889 (comparing and contrasting state law
and an Austin City Charter provision to determine whether a conflict exists); City of Richardson,
794 S.W.2d at 19 (comparing a Richardson ordinance and state law). A municipal ordinance
does not conflict with state law when its provisions expressly adopt State law. See Texas Health
and Safety Code §382.113 (a municipality may expressly adopt state law as a city ordinance).
Municipal ordinances that are “ancillary to and in harmony with” do not conflict with State law
either. Villarreal v. State, 267 S.W.3d 204, 212 (Tex.App.- Corpus Christi-Edinburgh 2008, no
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pet.). 2 Furthermore, regulation of an area where State law is silent does not create a conflict with
State law. See City of Santa Fe v. Young, 949 S.W.2d 559, 561 (Tex. App. – Houston [14th Dist.]
1997, no pet.) (the Houston Court of Appeals upheld Santa Fe’s ordinance regulating quarry and
pit safety outside the area expressly regulated by state law, which included express preemption
language).
11.

In the event of a conflict, a court must attempt to harmonize State law and the city

ordinance. Austin Police Ass’n, 71 S.W.3d at 888; City of Richardson, 794 S.W.2d at 19. The
two regulations can be harmonized if “any reasonable construction upholding both can be
reached.” Gordon v. State, 757 S.W.2d 496, 502 (Tex.App.-Houston [1st Dist.] 1988, pet. ref’d).
If they can be harmonized, the ordinance is not invalid. Austin Police Ass’n, 71 S.W.3d at 888.
12.

When the CAB Ordinance is compared to the State Bills, it is clear there is no conflict

and it is valid. The CAB Ordinance expressly adopts state law, supplements state law, regulates
in areas where state law is silent, and can be harmonized.
EXPRESSLY ADOPTS
STATE LAW
SUPPLEMENTS STATE
LAW

REGULATES IN
AREAS WHERE STATE
LAW IS SILENT
HARMONIZED
PROVISIONS 4

· Definitions
· Reports that are required to be submitted
· Maintain business records for 3 years & make them available for
inspection.
· Registration requirements 3
· Registration expires after 1 year or on same date as License and
must be renewed with a new application.
· Restrictions on extension of consumer credit
· Required to provide customer a non-profit agency reference
form
· Enforcement for violations of City Ordinance is a Class C
misdemeanor with a maximum fine of $500.

2

In Villarreal, the Corpus Christi-Edinburgh Court of Appeals analyzed the validity of Corpus Christi’s ordinances
regulating sexually-oriented businesses. 267 S.W.3d at 210-213. Corpus Christi’s ordinance defined a sexuallyoriented business more broadly than State law did, which resulted in more businesses being required to obtain a city
permit than if the State law definition had been used. The Court of Appeals held that the difference in definition did
not create a conflict between State law and city ordinance. Id.
3
These are to fill out an application, provide evidence of State license, provide evidence of a certificate of
occupancy (this would be necessary regardless of the CAB Ordinance), and pay a fee.
4
The City does not concede that the provisions conflict. In an abundance of caution, however, this Motion treats
this provision as if there is a conflict.
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13.

The enforcement provisions found in State law and the CAB Ordinance can be

harmonized and are not fatal to the CAB Ordinance’s validity. Texas courts have held that
enforcement penalties conflict only if a violation is punished one way in state law but punished
differently pursuant to the municipal ordinance. Honeycutt v. State, 627 S.W.2d 417, 420 (Tex.
Crim. App. [Panel Op.] 1981). Here, the City’s enforcement powers are confined to violations of
the CAB Ordinance. If a CAB violates State law, the CAB Ordinance does not allow
enforcement of those State law provisions, the CAB is subject to State law enforcement only.
Therefore, two different punishments for the same violation are not imposed and the CAB
Ordinance is not invalid.
The CAB Ordinance is a reasonable exercise of the City’s police powers.
14.

Plaintiffs’ claim that the CAB Ordinance is a “virtual prohibition” on its business is

effectively a challenge as to whether the CAB Ordinance is a reasonable exercise of the City’s
police powers. An ordinance is presumed to be a valid and reasonable exercise of police power.
Turtle Rock Corp., 680 S.W.2d at 805; City of Houston v. Johnny Frank’s Auto Parts Co., 480
S.W.2d 774, 779 (Tex. Civ. App.-Houston [14th Dist], 1972 writ ref’d n.r.e.). Furthermore, the
adoption of the ordinance is final absent a clear showing that the ordinance is arbitrary,
unreasonable, and clear abuse of discretion. City of Houston v. Adams, 353 S.W.2d 501, 502
(Tex. Civ. App.-Eastland 1962, writ ref'd n.r.e.). Unless the presumption is rebutted, the action is
final and cannot be revised by the Court. Id. Whether an ordinance is a reasonable exercise of the
City’s police power is a question of law. Johnny Frank’s Auto Parts Co., 480 S.W.2d at 779.
15.

An ordinance should accomplish a legitimate goal substantially related to preservation of

the health, safety, and welfare of the citizens. Turtle Rock Corp., 680 S.W.2d at 805; Johnny
Frank’s Auto Parts Co., 480 S.W.2d at 779. The preservation of the welfare of citizens is a
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broad concept, and if reasonable minds differ about whether there is a substantial relationship
between the ordinance and the health, safety, and welfare, the ordinance is a valid exercise of
police power. Turtle Rock Corp., 680 S.W.2d at 805 (citing Berman v. Parker, 348 U.S. 26, 33
(1954) and Hunt v. City of San Antonio, 462 S.W.2d 536, 539 (Tex. 1971)).
16.

Here, the goal is to protect the welfare of Austin’s citizens related to “abusive and

predatory lending practices.” §4-12-2. In an effort to achieve the Council’s goal, the CAB
Ordinance regulates the business of being a CAB by requiring registration, regulating certain
aspects of the transactions, and requiring CABs to maintain records. In no way does the CAB
Ordinance prohibit CABs from operating. Protecting citizens from predatory lending practices is
a legitimate goal substantially related to the health, safety, and welfare of Austin citizens.
17.

The reasonableness of the CAB Ordinance is also supported by Dallas Ordinance No.

28287 (which concerns CABs), and House Bill 2593. Both address restrictions on extensions of
consumer credit. See Exhibit 3, Section 1 (Advance Amount Restricted, Renewal or Refinance,
Restrictions Applicable to Extensions of Consumer Credit Secured by Certificate of Title, and
Restrictions Applicable to Deferred Presentment Transactions) and Exhibit 5, Sec. 50-151.3
(Restrictions on Extensions of Consumer Credit). Both were proposed and/or adopted prior to the
Council’s action on the CAB Ordinance. Further, the restrictions in the CAB Ordinance are
almost identical to the Dallas Ordinance and are similar to those proposed in House Bill 2593.
Therefore, the CAB Ordinance is not arbitrary or unreasonable and is a valid exercise of the
City’s police power.
CONCLUSION AND PRAYER
For the reasons stated above, the Ordinance is valid. Therefore, the City prays this Court
grant its Motion and deny Plaintiffs’ requested declaration.
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RESPECTFULLY SUBMITTED,
KAREN M. KENNARD, CITY ATTORNEY
MEGHAN L. RILEY, CHIEF, LITIGATION DIVISION
/s/Patricia L. Link
PATRICIA L. LINK
State Bar No. 24041343
Assistant City Attorney
City of Austin-Law Department
P. O. Box 1546
Austin, Texas 78767-1546
(512) 974-2173
(512) 974-1311 [FAX]
patricia.link@austintexas.gov
ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE
This is to certify that I have served a copy of the foregoing on all parties or their attorneys
of record, in compliance with the Texas Rules of Civil Procedure, this 14th day of May, 2012.
VIA ESERVICE:
Shannon H. Ratliff
Michael L. Navarre
RATLIFF LAW FIRM, P.L.L.C.
600 Congress Ave, Suite 3100
Austin, Texas 78701
512-493-9625 [facsimile]
ATTORNEYS FOR PLAINTIFF

VIA ESERVICE:
Jennifer B. Poppe
VINSON & ELKINS, L.L.P.
2801 Via Fortuna, Suite 100
Austin, Texas 78746
512-542-8612 [facsimile]
ATTORNEYS FOR INTERVENOR
/s/ Patricia L. Link
PATRICIA L. LINK

City of Austin’s Motion for Partial Summary Judgment
Cause No. D-1-GN-11-003142
Page 9 of 9

